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STATUTES AND REGULATIONS: 


Washington Metropolitan Area Transit 
Regulation Compact, Public Law 86-794, 
74 Stat. 1031 (1960), 1D. C. Code 
1410-16 (1961 Ed. ): 


Article 1 


Article 12, Sec. 12(a)(2) 
Sec. 12(b) 
Sec. 17(a) 


Washington Metropolitan Area Transit 

Commission Certificate of Convenience 
and Necessity No. 7 issued to Airport 

Transport, Inc., August 12, 1964 


In The 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,452 


THE GRAY LINE, INC., a corporation 
and 
WHITE HOUSE SIGHTSEEING CORPORATION, a corporation 
Petitioners, 
vs. 
WASHINGTON METROPOLITAN AREA TRANSIT COMMISSION, 
Respondent, 
and 
THE GREYHOUND CORPORATION, a corporation, 
Respondent-Intervenor, 
and 
D. C. TRANSIT SYSTEM, INC., a corporation, 
and 
W. V. & M. COACH COMPANY, INC., a corporation, 


Intervenors. 


BRIEF FOR PETITIONERS 


STATEMENT OF THE ISSUES INVOLVED 


This petition raises the following issues: 

(1) Are the findings of the Washington Metropolitan Area 
Transit Commission unsupported by substantial evidence of record, 
arbitrary, capricious, and an abuse of discretion? 

(2) Did the Transit Commission depart wholly from long- 
established administrative-judicial principles contrary to the pro- 
visions of Title II, Article 12, Sections 12(a) and (b) of the Washing- 
ton Metrpolitan Area Transit Regulation Compact in its decision? 


(3) Did the Transit Commission fail to evaluate properly 


the public interest inherent in the administration of the Washington 


Metropolitan Area Transit Regulation Company and a required find- 
ing for approval of the involved transaction? 

(4) Did the Transit Commission erroneously exclude evi- 
dence of the Greyhound Corporation acquisition of Washington Sight- 


seeing Corporation without regulatory Commission approval? 


JURISDICTIONAL STATEMENT 


This action is brought under Title I, Article 12, Section 17a 
of the Washington Metropolitan Area Transit Regulation Compact 
(Public Law 86-794, 74 Stat. 1031 (1960), 1 D.C. Code 1410-6 
(1961 Ed.) to set aside and annul orders of the Washington Metro- 


politan Area Transit Commission served on June 4, 1969, July 7, 


1969 and July 8, 1969 which were issued in Washington Metropolitan 


Area Transit Commission Docket No. 195 with respect to application 
No. 541, entitled Application Of Greyhound Corporation To Acquire 
Stock Control Of Airport Transport, Inc." 

Copies of the aforesaid orders were attached to the petition 
instituting this action as Appendices A, B and C, respectively. 

Title II, Article 12, Section 17(a) of the Compact, supra, 
provides for a review by this Court of any final order issued by the 


said Commission. 
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REFERENCES AND RULINGS 


The following Orders of the Washington Metropolitan Ages 
Transit Commission are the bases of the petition presented herein 
for review by the Court: 

1. Order No. 951, served June 4, 1969, approving the appli- 
cation by the Greyhound Corporation to acquire stock control of 
Airport Transport Inc., a motor common carrier operating under 
jurisdiction of the Transit Commission. 

2. Order No. 961, served July 7, 1969 denying petitions by 
the Gray Line Inc. and D. C. Transit System, Inc., protestants in 
the proceeding before the Transit Commission, for reconsideration 
of the earlier favorable decision by the Transit Commission res its 
Order No. 951, served June 4, 1969, supra. 


3. Order No. 962, served July 8, 1969, denying the petition 


of White House Sightseeing Corporation, Intervenor in opposition, 


for reconsideration of the Transit Commission's Order No. 951, 


served June 4, 1969, supra. 


STATEMENT OF THE CASE 

The Greyhound Corporation, a holding company, already in 
control of: (1) Washington Sightseeing Tours, Inc., a motor common 
carrier of passengers within the Washington Metropolitan District 
pursuant to Certificate No. 3 issued by the Washington Metropolitan 
Area Transit Commission, hereinafter sometimes referred to as 
"Transit Commission''; (2) Greyhound Lines, Inc., a nationwide motor 
common carrier of passengers in interstate and foreign commerce 
pursuant to Certificates of Public Convenience and Necessity issued 
by the Interstate Commerce Commission and in intrastate commerce 
pursuant to certificates or permits issued by state regulatory com- 
missions, and (3) Greyhound Highway Tours, Inc., a broker of pas- 
senger motor transportation as comprehended by Section 211(a) of 
Part Il of the Interstate Commerce Act (49 USCA 31l1(a)), filed an 
application with the Transit Commission to acquire all the issued stock 


of Airport Transport, Inc., a motor common carrier of passengers 


: : Bea eral nn 
within the Washington Metropolitan District! pursuant to a certificate 


issued by the Transit Commission numbered 7. 

1/ The Washington Metropolitan District is defined to embrace the 
District of Columbia, the Cities of Arlington and Falls Church, 
the Counties of Arlington and Fairfax, and political subdivisions 
of the State of Virginia located within those counties and that por- 
tion of Loudoun County, Virginia occupied by the Dulles Inter - 
national Airport and the Counties of Montgomery and Prince 
Georges, in the State of Maryland, and the political subdivisions 
of the State of Maryland located within said Counties, and all 
other cities now or hereafter existing in Maryland or Virginia 
within the geographic area bounded by the outer boundaries of the 
combined area of said Counties, cities and airports. See Title I, 
Article 1, Washington Metropolitan Area Transit Regulation Compact. 


in 


A full description of the operating authority of Airport Transport, 


Inc. is set forth in Appendix A to this brief. 


The Greyhound Corporation's application was one simply to 
| 
add to that holding company's arsenal of transportation agencies in 
the Washington Metropolitan District another motor passenger agency 


which competed with the Greyhound Corporation's existing transporta- 
tion agencies, and in other respects complemented the businesses of 
those agencies. 


Formal hearing before the Transit Commission consumed five 


days. The application was opposed by The Gray Line, Inc., D. Cc. 

| 
Transit System, Inc., and W. V. & M. Coach Company, Inc. | White 
House Sightseeing Corporation was permitted to intervene in opposition. 


Each of the parties to the proceeding presented testimony. The pro- 
testants contended that the approval of the application was inconsistent 


with the public interest and destructive of existing transportation facil- 


ities within the Washington Metropolitan District. 
Briefs to the Transit Commission were filed on April 3, 1969, 


and on June 4, 1969, the Transit Commission approved the involved 


transaction; that decision being Appendix A to the petition in this 


proceeding. 


Protestant and intervenor in opposition, on July 7, 1969, 


petitioned the Transit Commission for further hearing and reconsider- 


ation of its decision of June 4, 1969. By its orders numbered 961 and 


bee 


962, issued July 7th and July 8th, 1969 respectively, Appendices B 
and C to the petition herein, the Transit Commission denied the peti- 
tion for reconsideration. 

After the institution of this action in this Court, the Transit 


Commission, on September 11, 1969, served an opinion in support 


of that Commission's orders numbered 961 and 962, supra. A copy 


of that opinion is Appendix II hereto. 


THE STATUTE INVOLVED 


The statute involved in this case is: 


(1) Title Il, Article 12, Section 12(a) of the Washington; Metro- 


| 
Area Transit regulation compact which provides: 


"Tt shall be unlawful, without approval of the Commis- | 
sion in accordance with this section -- 


"Section 12(a)(2) - for any carrier which operates in 
the Metropolitan District or any person controlling, 
controlled by, or under common control with, sucha 
carrier (i) to purchase, lease, or contract to operate 
the properties, or any substantial part thereof, of any | 
carrier which operates in such Metropolitan District, 
or (ii) to acquire control, through ownership of its 
stock or otherwise, of any carrier which operates in 
such Metropolitan District." 


(2) Title Il, Article 12, Section 12(b) of the Washington 


Metropolitan Area Transit regulation compact provides: 


"Any person seeking approval of any transaction which ; 
subsection (a) applies shall make application to the 
Commission in accordance with such regulations as the 
Commission shall prescribe. If, after hearing held 
upon reasonable notice, the Commission finds that, 
subject to such terms, conditions, and modifications 
as it shall find to be necessary, the proposed trans- 
action is consistent with the public interest, it shall 
enter an appropriate order approving and authorizing 
such transaction as so conditioned." 


SUMMARY OF ARGUMENT 

The Transit Commission has ignored the public interest in 
approving the Greyhound Corporation's acquisition of Airport Trans- 
port, Inc. This acquisition, with the Greyhound Corporation's existing 
ownership and control of vital and active transportation agencies in 
the Washington Metropolitan District, shall center, contrary to the 
public interest, in a single economic complex the ability and power to 
control and restrain other carriers and transportation agencies in the 
same territory in providing reasonable and adequate service to the 
public. 

The Transit Commission erred in rejecting testimony that 
would establish conclusively Greyhound's circumvention of regulatory 
approval in that corporation's acquisition of the ownership of Wash- 
ington Sightseeing Corporation. 

The summary manner in which the Transit Commission dis- 
posed of Petitioners’ request for reconsideration and further hearing 
was arbitrary and capricious, and did not accord Petitioners reasonable 
and adequate consideration of their lawful and pertinent interests in 
the proceeding before the Commission. 


The Transit Commission's candid recognition of the adverse 


public effect flowing from its affirmative approval of the involved 


transaction, sought by meaningless gestures, to protect Protestants' 


interests. The Commission's conceded that there was merit to 


a 


Protestants' concern. But its thereafter approval of the transaction, 
avoided a rational, logical application of the statutory sonar for 
approval, namely the public interest. The Transit Commission 
ignored the fact that the Greyhound Corporation, a non-carrier under 
the provisions of the Washington Metropolitan Area Transit compact, 


would own and control two carriers under the jurisdiction of that 


Commission and one additional carrier and one transportation agency 


under the jurisdiction of the Interstate Commerce Commission. The 


Greyhound Corporation's unregulated status by the Transit Commis - 
sion will permit decisional actions that can neither be approved nor 
disapproved by that Commission. The Interstate Commerce Commis- 
sion, also largely concerned with the transportation of persons and 
property in interstate and foreign commerce said in Best Transport 
Inc., 88 M.C.C. 147, 154, ''To approve common control anon motor 
carriers without regard to the number of carriers which would thereby 
be controlled and managed in a common interest, would ignore the 
practicalities of economic regulation. . .- We 

Inescapeably the approval of the acquisition of Airport Trans- 
port, Inc. will lead to increased administrative burdens and added 


regulatory problems contrary to the public interest. 


ARGUMENT 


THE COURT IS REQUIRED TO DETERMINE WHETHER 
THE COMMISSION'S ESSENTIAL FINDINGS REST UPON 
A RATIONAL BASIS AND ARE SUPPORTED BY SUB- 
STANTIAL EVIDENCE OF RECORD 


VIDENCE OF RAM 
The jurisdiction of this Court in this litigation requires a de- 


termination whether'or not the Transit Commission's essential statu- 


tory findings rest upon a rational basis and are supported by substantial 


evidence of record. Chicago, B. & Q. Ry. Co. v. United States, 60 F. 


Supp. 580, 583 (DC-Ky '45). 

In the proceeding before the Transit Commission, spanning a 
number of days and many pages of transcript of testimony, including 
a large number of exhibits, the Court must, examine the entire record 
to ascertain the resolution of the paramount issue in this litigation 
whether the ordered approval is consistent with the public interest. 

The evidencé does not support the Commission's finding. The 
evidence conclusively establishes that the Greyhound Corporation with 
its ownership and direction of Airport Transport, Inc., shall, by a 
plethora of corporate entities and operating companies, adversely 
stifle competition; overwhelm the small entrepreneur; and inevitably 
create a carrier complex that will redown to the public detriment. 

The evidence reveals clearly that the Greyhound Corporation, 
with its multiple transportation agencies, will, inescapably compete 
within itself for various classes of traffic, and by the overwhelming 


number of separate corporate entities, commonly owned and controlled, 
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will insure a predominant posture in the motor carrier transportation 
industry within the Washington Metropolitan District with no concomitant 


benefits to the public. The Transit Commission's awareness of this 


status is poignantly acknowledged by the following observation by the 


Commission in its decision.of June 4, 1969: 


"Thus, the mere existence of a competitive advantage 
does not militate against the public interest. What we 
must guard against is an undue advantage. There is 

no present indication in this record that ATI's contact 
with air passengers would be an undue advantage. How- 
ever, we will not simply drop the matter here. We 
will take steps to monitor the situation on a continuing 
basis. Further, we will reserve the right to attach 

a condition to the Greyhound certificate if it develops 
that it can, and does, use its airport transport oper- 
ation to the special advantage of its sightseeing affiliate 
in a manner detrimental to a healthy sightseeing 
industry." 


Pursuant to this awareness, the Commission seeks to impose 
undefined and unspecified additional conditions upon the services of 
Airport Transport, Inc. in the event that operation is used presumably 
in a destructive manner in behalf of Washington Sightseeing Corpora- 
tion, one of Greyhound's operating companies in the Washington 
Metropolitan District, with respect to the healthy sightseeing industry 
in the District. Additionally the Commission ordered the following: 

"Any change in arrangements or agreements, formal | 

or informal, between hotels and motels and their 

personnel on the one hand and Washington Sightseeing | 

Tours, Inc., and its personnel on the other hand, of 


whatever nature, shall be reported in writing to this 
commission within 10 days of the change. 


“The Commission reserves the right to impose addi- 

tional conditions with respect to the use of vehicles 

and other facilities in the airport transport operation 

for the solicitation of business for Washington 

Sightseeing." 

It is pertinent to note that Washington Sightseeing Tours, Inc. 
is not a party to this proceeding unless the Commission can reach it 
because of the sightseeing relationship with the Greyhound Corporation. 

It is obvious that the directed reporting does not indicate in 
what manner the Commission may act and it is questionable that the 
Transit Commission could interfere with contractual relations between 
a carrier and hotels and motels in the District of Columbia or 
elsewhere. 

None of the foregoing ordered conditions protects petitioners 
herein and the sightseeing industry in the Washington Metropolitan 
District against the destructive competitive practices that are in- 
herent in the Greyhound acquisition. 

The Supreme Court has recently interpreted Section 10(e) of 
the Administrative Procedure Act (5 U. S.C. A. Section 1001-1011) in 
defining the duties of a reviewing court so as to require the consider- 
ation of the entire record of evidence and to apply the following 
principle: 

"The Board's findings are entitled to respect; but they 

must nonetheless be set aside when the record before 

a Court of Appeals clearly precludes the Board's 

decision from being justified by a fair estimate of the 

worth of the testimony of witnesses or its informed 

judgment on matters within its special competence or 

both.'' Universal Camera Corp. v. National Labor 


Relations Board, 340 U.S. 474. 
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The applicability of this principle has been recognized in the 
review of orders of the Interstate Commerce Commission. Capital 


Transit Company v. U. S. etal., 97 F. Supp. 614 (DC-D.C. '51). 


As the Court stated in Capital Transit Company v. U.S. etal., 


supra, 

"Our task is to see that the requirements of the law 

have been observed in the conduct of the agency's pro- 

ceedings, and that its conclusion as to public con- : 

venience and necessity has a rational basis in the facts 

found, facts which must be supported by substantial 

evidence on the record considered as a whole." 

Under the pertinent provisions of Article XII, Section 12(b) of 
the Washington Metropolitan Area Transit Regulation Compact, the 
Commission was required to find that ''the proposed transaction was 
consistent with the public interest.'' Although the Commission so 
found, we submit that in doing so it so ignored or seriously mis- 
construed well-settled elements of ''the public interest" that its de- 
cision must be set aside. 

The "public interest" has, in matters such as the present, long 
included -- at least since the enactment of the Sherman Act -- a con- 
cern that monopoly power, or even massive economic strength, be 
not allowed to affect adversely the free play of competition. Increas- 
ingly, in recent years, the Supreme Court has applied the Sherman 
and Clayton Acts in the light of this underlying public policy, and has 


struck down arrangements that would permit competition to be thus 


warped and twisted and ultimately destroyed. For example, in 
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United States v. Griffin, 334 U.S. 100 (1948), the issue was as to the 


legality of an arrangement by which a theater chain, by reason of its 
pooled buying power, was in a position to refuse to accept a dis- 
tributor's moving pictures in the towns in which it held a monopoly 
position unless the chain was accorded preferred conditions, such as 
exclusive showing rights, in towns in which there were competing 
theaters. The Supreme Court, reversing the District Court, directed 
that an injunction issue, arguing (334 U.S. at p. 107) that -- 

“the use of monopoly power, however lawfully acquired, 

to foreclose competitors, to gain competitive advantage, 

or to destroy a competitor, is unlawful." 

The contrast between that statement and the attitude of the 
Transit Commission is striking. 

Let us look at the uncontradicted facts. The applicant, Grey- 
hound, is a massive economic "conglomerate," in the current phrase- 
ology, operating not only in transportation, but in finance, food and 
services. As Greyhound has recently boasted ina release to the 
public: 

" |. , most people in the United States still do 

not know that through Greyhound they can have any- 

thing from an automobile to a jet aircraft, obtain 

food service of virtually any character, move their 

household effects throughout the United States, in- 

sure themselves and their property, ship their 

parcels by expedited service, purchase money 

orders, hire temporary employees, and obtain 

many other services; nor does the public generally 

know that when they take to the air, they may be on 


a plane owned by Greyhound and serviced and fueled 
by Greyhound." 


This huge aggregation of economic power already is manifest 
jn the field of transportation in the Washington metropolitan area in 
three forms, each through a separate but wholly owned subsidiary. 


Greyhound Lines operates a regularly scheduled bus service within 


the Washington metropolitan area (R. 46).2/ Greyhound Highway 


Tours, Inc., which is a wholly-owned subsidiary of Greyhound Lines 
(R. 45) operates a tour bureau and is a broker, operating within the 
District of Columbia (R. 51). And, most significantly as concerns 
the present case, Greyhound has recently acquired and now owns 
Washington Sightseeing Tours, Inc. (R. 44, 54). The Comigotons 
action would add a fourth aspect to the Greyhound arsenal of nnaess 
tation services -- Airport Transport, Inc. 

There is not, and cannot be, dispute that even before Grey- 
hound's application for approval of expanding its local activities it had 
created a local situation fraught with anti-competitive aspects so far 
as the sightseeing industry was concerned. 

In 1965 Greyhound acquired Washington Sightseeing Tours by 
means which evaded an examination of the acquisition by either the 
Interstate Commerce Commission or the respondent Commission. 
Previously a miniscule element in the Washington sightseeing business, 
WST in alliance with Greyhound, and particularly the two other Grey- 


| 
hound transportation subsidiaries operating in this area, has now 
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2/ References are to the record of testimony before the Washington 
Metropolitan Transit Commission. 
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become a major factor. Exhibits P-10 and P-11] are graphic demon- 


strations of the change wrought by WST on the fortunes of its established 


competitors. See also the testimony of V. L. Paris, the president of 
one of those competitors, at R. 697-701. 

That the phenomenal growth of WST was not due to the normal 
play of competitive forces is apparent from the record. Hotels, which 
of course depend heavily upon the tourist, are not unmindful of the sig- 
nificance of the goodwill of those agencies such as the nation-wide Grey- 
hound Lines and Greyhound Highway Tours, Inc., which can influe..ce 
in a substantial way the choice of hotel accommodations of those who 
come to Washington from all over the United States. The sightseeing 
industry, in turn, is' heavily dependent upon its access to the hotel 
visitor. The consequences of Greyhound's entry into the sightseeing 
field insofar as the hotels are concerned is described in the testimony 
of Mr. Estes, of Gray Line, at R. 660-673. In brief, the opportunity 
that Gray Line had previously enjoyed for many years through the 
transportation desks of the Hilton and Manger hotels in the District 
was cancelled, and WST approved in its stead. 

The present Greyhound application, therefore, must be con- 
sidered in the light of a situation in which competition has already been 
endangered, and endangered by this applicant. What is proposed is to 
add a further means and a further opportunity for additional anticom- 


petitive practices which can only further weaken, if not destroy, the 
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possibility of competition in the Washington sightseeing industry. We 


have already set out the many ways in which, if the Commission's de- 
cision were to stand, Greyhound could utilize the advantages of its ex- 
clusive first contact with arriving air passengers to enhance the ad- 
vantages which its sightseeing business already has over its compe- 
titors. It remains to examine the nature of the response of the 


Commission. 


Significantly, the Commission did not attempt to dispute the 
obvious fact that Greyhound would have an additional competitive 
| 
advantage. Its opinion of June 4, 1969 states: 


“Further, this contention, on analysis, comes down 
through the proposition that ATI may have a compe- | 
titive advantage with one sector of the potential sight- 
seeing market. However, there is nothing inherently | 
contrary to the public interest ina competitive ad- 
vantage. *** What we must guard against is an undue 
advantage." 


In the context of the situation which already exists, that staternent 


cannot be reconciled with the statement of the Supreme Court in the 
| 


Griffin case, supra, that ''use of monopoly power. . . to gain a com- 


petitive advantage. . . is unlawful. '' The Commission proposes to 


award Greyhound, through ATI, a monopoly position with a substantial 
segment of arriving tourists. The Commission admits that Greyhound 
will gain a competitive advantage thereby. Greyhound has already 


demonstrated that it is willing to use its economic power in other 


fields to secure competitive advantages for itself. The Comrnission's 
| 
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decision sanctioning a further deterioration of an anticompetitive situa- 
tion simply cannot be allowed to stand. 

Indeed, the Commission has taken a position even less defensible 
than that exemplified by the above quotation from its order. It has in 
effect recognized that it is awarding Greyhound not only a competitive 
advantage, but is also creating the possibility of an "undue advantage. My 
While it has purported to set up safeguards, they are virtually meaning - 
less. 

First, the Commission states in its decision that ''We will take 


" Its order 


steps to monitor the situation on a continuing basis. 
provides -- 


"| . we will require ATI to submit reports to us on 


the relations between hotels and motels and Washington 
Sightseeing, and if it appears that any pressures are 
being brought on hotels through the airport transport 
operation for the benefit of Washington Sightseeing, 

we will take appropriate action."' 


The likelihood that ATI will inform the Commission of anticompetitive 
practices by its affiliates in the Greyhound combination of companies is, 
to say the least, not very great. Nor is that likelihood increased by 

the requirement that -- 


“any change in arrangements or agreements, formal 

or informal, between hotels and motels and their per- 
sonnel on the one hand and Washington Sightseeing Tours, 
Inc., and its personnel on the other hand, of whatever 
nature shall be reported in writing to this Commission 
within ten days of the change." 


Presumably, only comity, or a desire not to antagonize the 
Commission in its future dealings with other parts of the Greyhound 


empire, could lead Washington Sightseeing Tours, Inc., which is not 


a party to this proceeding, to comply with that order. And only blind 


faith could give petitioners here any reason to hope that if WST did 


comply, and the Commission learned that petitioners hotel opportuni- 


ties were being progressively reduced to zero, that the Commission 
would, or indeed could, do anything about it. The public Sohey against 
the use of monopoly power to destroy competition does not yield to 
alleged safeguards through cobweb filaments and rosy dernae 

Many decisions of the Supreme Court, in addition to the Griffin 
case, bear out the strong public policy which the Commission has ig- 
nored or sought to evade in its decision. In Northern Pacific R. R. Co. 
v. United States, 356 U.S. 1 (1958), for example, the weileoad! when 
renting or selling land, had included clauses that required sasas pro- 
duced on the land to be shipped on its lines provided its rates wOE 
equal to those of competing railroads. The Court found that the rail- 
road "possessed substantial economic power" by virtue of its exten- 


sive land holdings, which it used as leverage, and that the clauses 


were per se violations of the Sherman Act. It stated (356 U. s. at p. 6) 


that they 


"deny competitors free access to the market for the 
tied product, not because the party imposing the tying! 
requirements has a better product of a lower price, 
but because of his power or leverage in another market. 
At the same time, buyers are forced to forgo their 

free choice between competing products." 


snes 


The analogy here is direct. Greyhound, because of the "'sub- 
stantial economic power" it has through its "leverage in another mar- 
ket'' can, and may reasonably be expected to, enhance its own sight- 
seeing subsidiary at the expense of its sightseeing competitors. Again, 
this is not only the "leverage" that will be created by the opportunity 
for initial contact with arriving air passengers, but also the "leverage" 
that the Greyhound system can exert to obtain preferential treatment 


for its sightseeing operations at hotels and at the bus station. Cer- 


tainly it is of no moment that there may be no specific tying contract; 


the significant fact is the "substantial economic power" that Greyhound 
has "in another market" to adversely affect its competitors in the 
sightseeing market. Cf. Federal Trade Commission v. Consolidated 
Foods, 380 U.S. 592 (1965) ("Reciprocal trading may ensue not from 
bludgeoning or coercion but from more subtle arrangements. "'); 
Atlantic Refining Co. v. Federal Trade Commission, 381 U.S. 357 
(1965). 

Nor is it significant that the Greyhound ''economic leverage" 
has not yet been fully exploited, or indeed is potential only. As the 
Supreme Court said in International Salt Co. v. United States, 332 
U.S. 392, 396 (1947): 

“Under the law, agreements are forbiden which ‘tend 

to create a monopoly, ' and it is immaterial that the 

tendency is a creeping one rather than one which pro- 

ceeds at full gallop; nor does the law await arrival 


at the goal before condemning the direction of 
movement. " 


That it is contrary to the public interest to permit a situation 


in which the potential for harm to competition is present is illustrated 


by the more recent decision in Federal Trade Commission v. Procter & 


| 
Gamble Co., 386 U.S. 568 (1967). There the Court held illega} under 


section 7 of the Clayton Act, as an incipient impairment of competition, 
the acquisition by Procter & Gamble of Clorox. The Court pointed out 
that it was not necessary to demonstrate that anti-competitive effects 
of the acquisition had appeared. Section 7 deals with predictions, not 
certainties, and "If the enforcement of § 7 turned on the eaeceice of 
actual anticompetitive practices, the congressional policy of tinvarting 
such practices in their incipiency would be frustrated." 386 U.S. at 
p. 577. | 


The Procter & Gamble case is relevant here in other ways as 


well. Among the factors on which the Court relied for its finding of 


a violation -- factors, in other words, contrary to "the public interest" -- 
| 
was the inhibiting effect on any other company that might wish to enter 


the liquid bleach business of the fact that the huge resources of Proc- 


ter & Gamble, with its great variety of product lines and great eco- 


nomic reserves, would be lined up against any newcomer. So'here, 


a potential entrant into the sightseeing business in Washington would 


have to reckon with the overwhelming economic strength of the system 
of Greyhound corporations, which would, of course, be even further 


enhanced in the sightseeing area if the present application is approved. 


Bonk 


Even more directly relevant is the Court's reliance in Procter & 


Gamble on the unfair advantage which that company would achieve in 
combining the advertising for Clorox with the advertising for its other 
products, thus securing a substantial advantage over other liquid bleach 
manufacturers. So here, Greyhound can, and indeed has, combined its 
advertising for its sightseeing operations with its advertising of its 
many other services. Indeed, this is particularly important in the 
present case, since Greyhound operations cover virtually the entire 
United States, which is the true market for Washington sightseeing 
business. Its competitors have no similar advertising access. The 
approval of the present application would add another substantial 
area -- that of arriving air passengers -- to the areas in which a com- 
bination advertising practice would work a substantially adverse 
effect on Greyhound's sightseeing competitors. 

THE COMMISSION'S CONSIDERATION OF THE 

INVOLVED APPLICATION WAS CAPRICIOUSLY 

CONSIDERED 

Petitioners aver that the Transit Commission capriciously con- 
sidered the interests of existing, protesting carriers. Petitioners 
here and other protestants appropriately petitioned the Transit Com- 
mission, under its Rules of Practice and Procedure, for reconsider- 
ation of the Transit Commission's order No. 951, served June 4, 
1969 by the direction of the Commission over the signature of its 


Chairman. Petitioners' petition for reconsideration was delivered, 
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by hand, to the Transit Commission's offices in the District of Colum- 
bia at an hour subsequent to 3:00 P.M., July 7, 1969. At some hour 


presumably after the submission of petitioners' and other protestants’ 
petitions for reconsideration and further hearing, petitioners' plead- 
ing being in excess of twenty (20) pages, the Transit Commisaion 
denied the petitions for reconsideration and indicated that it wpata 
publish a discussion of its reasons after a sufficient time had elapsed 


to get the reasons to writing. In the limited time available to the Com- 


mission on July 7, 1969, the Court is requested respectfully to con- 


sider the Transit Commission's declaration that ''We have carefully 
reviewed the grounds put forward in support of the relief requested 


and have concluded that the applications (for reconsideration) should 


be denied. 


Patently the Commission's action was dictated by some un- 


specified "circumstances" requiring that the petitions be denied 


immediately. | 


It is significant that the reasons for the denial were not set 
| 


forth until this litigation was instituted in this Court. | 


Where, as here, the continued healthy existence of petitioners 


as viable members of the transportation industry in the Washington 

| 
Metropolitan District is in issue, the summary manner in which the 
Transit Commission considered petitioners' request for reconsidera- 


tion is unmistakably a capricious action and merited further delibera- 


tion by that Commission. 


THE COMMISSION ERRED IN FAILING TO RECEIVE 
EVIDENCE OF THE GREYHOUND CORPORATION'S 
ACQUISITION OF WASHINGTON SIGHTSEEING 
CORPORATION, INC. 

Petitioners sought before the Transit Commission to adduce 
evidence that the Greyhound Corporation circumvented a regulatory 
determination by either the Transit Commission or the Interstate 
Commerce Commis'sion of the Greyhound Corporation's acquisition 


of Washington Sightseeing Corporation, Inc. 


Section 5 of the Interstate Commerce Act (49 U.S.C., Sec- 


tion 5) confers jurisdiction upon the Interstate Commerce Commis- 


sion upon transactions involving the purchase, lease or consolida- 
tion of carriers. The evidence sought to be adduced and rejected by 
the Transit Commission, would have established that the Washington 
Sightseeing Corporation revoked its Certificate of Public Convenience 
and Necessity issued by the Interstate Commerce Commission to 
thwart the Interstate Commerce Commission's jurisdiction of the 
acquisition of control of that carrier. 

Since the Greyhound Corporation at that time was exempt from 
the jurisdiction of the Washington Metropolitan Area Transit Commis- 
sion, Greyhound was not required to submit to the Transit Commis- 
sion the proposal to acquire Washington Sightseeing. 

Conclusively, Greyhound's acquisition of Washington Sight- 
seeing was neither considered nor approved by any regulatory 


commission. 


The exclusion of this evidence was error since it is a material 
| 


| 
and pertinent factor to be considered by the Transit Commission in 
reaching its determination whether the acquisition of control of Airport 


Transport, Inc. is consistent with the public interest. 


THE MOTOR CARRIER SIGHTSEEING INDUSTRY 
WITHIN THE WASHINGTON METROPOLITAN DISTRICT 


The approval of the Greyhound Corporation's acquisition of Air- 


port Transport, Inc. adversely and irreparably affects the motor car- 
rier sightseeing industry within the Washington Metropolitan District, 


of which Petitioners and Intervenors D. C. Transit System, Inc. and 


W. V. and M. Coach Co. are dominant members. 


The explicit testimony by representatives of Protestants con- 


clusively established that the economic strength and penetration of the 


Greyhound Corporation in the Washington Metropolitan District Sight- 


seeing market will substantially interfere with the existing high 
standards and service available to the public and inevitably result in 


a dilution of those standards, and to the end that they shall constitute 


detriments to the public interest. 


An early part of this brief has disclosed the unmistakeable re- 
sults flowing from the approval of the transaction by the Transit Com- 


mission here contested. In its decision, the Commission failed to 
| 


measure the interest of Protestants vis-a-vis the alleged benefits con- 
tended to be inherent in the involved transaction, The multiple corporate 
| 
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entities, acting under the direction of the Greyhound Corporation, the 


holding company, unregulated by the Transit Commission, will present 
inescapable difficulties in accounting practices, the determination of 
reasonableness of transportation charges, as well as the performance 
of other essential regulatory functions. The Transit Commission failed 
wholly to consider within its resolution of the jurisdictional provision 


“public interest". 


THE GREYHOUND ACQUISITION IS INCONSISTENT 
WITH THE PUBLIC INTEREST 


PUBLIC INTERES 

There is a duty upon the applicants in the instant proceeding to 
establish conclusively that the proposed transaction is consistent with 
the public interest. There must be shown, it is submitted, irrefutable 
advantages flowing from the transaction that will inure to the public 
convenience. Applicants have failed to meet this burden and the 
Transit Commission, in its decision, summarily passes over elements 
reasonable and customarily considered by regulatory Commissions in 
the determination of an application under the foregoing statutory 
provision. 

The evidence in its entirety demonstrates that Greyhound's 
projections with respect to revenue and traffic are grossly overstated 
and inconsistent with history and other facts surrounding the continued 
operation of Airport Transport Inc. The enlarged operating conven- 
jences proposed by Greyhound are not exclusive Greyhound properties, 
and it must be remembered that Greyhound was not the sole bidder to 
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provide surface transportation between the airports serving the Wash- 
| 
ington Metropolitan District on the one hand, and, on the other, points 


and places in that District. 


The proceeding before the Transit Commission revealed with 
amazing clarity that Greyhound proposed to conduct a service for which 


it held no authority from the jurisdictional regulatory commissions. 


After being awarded the contract to provide such surface transporta- 


tion, Greyhound, quickly, without consideration of the public interest, 


sought to obtain a method to meet its contractual obligation to the United 


States Government. That medium was found in Airport Transport Inc. 


It is also crystal clear that the Transit Commission was con- 
stantly concerned with a possible interruption in surface transporta- 
tion to the involved airports and this explains, certainly in part, the 
summary manner in which petitioner's request for reconsideration of 
the approval order was considered. | 

The bold consolidation of the Greyhound enterprises, although 
in separate corporate entities, to corral the available market for the 


utilization of motor carrier facilities in the Washington Metropolitan 


District was compelled by Greyhound's overpayment of a reasonable 


purchase price for the corporate stock of the Airport Transport Inc. 


and a need to meet hopefully the expenses that would realistically exist 
vis-a-vis overstated revenues. Greyhound's pattern was dedicated 


solely to its desire and intent to control completely the surface 
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transportation facilities for the movement of persons with the Wash- 


ington Metropolitan District. Certainly there was no evidence before 


the Transit Commission that Greyhound was concerned with the public. 
While allegations permeate the record with respect to so-called serv- 
ice improvements, none of Greyhound's witnesses was able to describe 
the manner and method in which the services were to be conducted or 
in what respect they differ from the services that previously existed 
for a number of years. There was no evidence that Greyhound's pro- 
posed service features were more desirable or more feasible than 
those which have existed. 


It must be concluded that public interest was ignored. 


GREYHOUND'S CONSOLIDATED APPROACH TO THE 
PASSENGER MARKET IN THE WASHINGTON METRO- 


POLITAN DISTRICT 


Greyhound's control of multiple transportation agencies permits 
corresponding control of a vast portion of the available passenger mar- 
ket within the Washington Metropolitan District. Greyhound's large 
national and international relationships and offices, and its multiple 
activities and its interstate and foreign commerce carriers and its 
national tours company, enabled it to acquire control and serve per- 
sons originating outside the Washington Metropolitan District during 
their stay therein. Within the District, the Greyhound relationships 
with hotels, their transportation desks, travel agencies, and others 


concerned with the arrangement and procurement of transportation, 
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with the indisputable relationships stemming from the control of air- 
ports' services, will create a preferential status in the acquisition, 
control and service of the public that cannot be overcome by existing 
sightseeing carriers in the District. Through its numerous channels 

of communication and business relationships with hotels and motels, 

the largest source of sightseeing traffic in the Washington District, 
existing carriers will become increasingly excluded from those enjoy- 
ing that traffic. The diminution in traffic will lead promptly to a dimin- 


ution in service and a deterioration thereof. And the inevitability 


exists that sightseeing services by motor coach in the District will 


virtually disappear except to the extent that it will be offered ss Grey- 
hound affiliates. 

The Transit Commission failed wholly to understand this 
proposition. 

CONCLUSION 

The Gray Line and White House Sightseeing Corporation have 
clearly established that the Transit Commission's approval of the 
Greyhound Corporation's acquisition of Airport Transport Inc., while 
Greyhound continues to own and control Greyhound Lines, Inc., Grey- 
hound Highway Tours, Inc., and Washington Sightseeing Comoration 
within the Washington Metropolitan District, shall materially and ad- 
versely affect the public interest and be contrary to the intent and pur- 
poses of the regulation comprehended by the provisions of the Wash- 
ington Metropolitan Area Transit Compact. 
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The economic leverage possessed by the Greyhound Corpora- 
tion must inevitably destroy the smaller entrepreneur and vest ulti- 
mately in the Greyhound Corporation the direction, control, and 
operation of the motor passenger sightseeing industry within the 
District. The proliferation of economic enterprises, under common 
control and direction, constitutes economic advantages only to the 
holder of that concentrated power, and manifestly not to the public. 
The record here establishes conclusively that the Transit Commission 
can only deal, in part, with the regulatory problems present in the 
conduct of motor carrier passenger services under the Greyhound aegis. 

There are no evident public benefits flowing from the approval 
action by the Transit Commission. Only the selfish interests of ven- 


dor and vendee are satisfied. The role of the regulatory commission 


must exceed a satisfaction of private interests where the jurisdictional 


criterion for approval of the transaction is explicitly stated to be a re- 
quirement that the transaction be in the public interest. 

WHEREFORE, the Gray Line Inc. and White House Sightseeing 
Corporation pray that this Court set aside and annul the orders of the 
Transit Commission complained of herein; and remand the proceeding 
to the Transit Commission with direction that the application be denied 


for the reason that the moving parties failed to establish that its approval 


is consistent with the public interest, as required by law, and for such 


further action as the Court may deem appropriate. 


Charles A. Horsky 

S. Harrison Kahn 

Counsel for the Gray Line, Inc. , 

and 

S. Harrison Kahn 

Counsel for White House Sight- 
seeing Corporation, 
Petitioners 


Charles A. Horsky, Esq. 
Covington & Burling 

888 - 16th Street, N. W. 
Washington, D. C. 


S. Harrison Kahn, Esq. 
1511 K Street, N. W., Suite 733 
Washington, D. C. 


APPENDIX I 


WASHINGTON METROPOLITAN AREA TRANSIT COMMISSION 
CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 


NO. 7 


AIRPORT TRANSPORT, INC. 
DISTRICT OF COLUMBIA 


At a session of the Washington Metropolitan Area Transit Com- 
mission held on the 12th day of August, 1964; 


AFTER DUE INVESTIGATION, it appearing that the above named 
carrier has complied with all applicable provisions of the Washington 
Metropolitan Area Transit Regulation Compact, and the requirements, 
rules and regulations prescribed thereunder and therefore is entitled 
to receive authority from this Commission to engage in the transporta- 
tion of passengers within the Washington Metropolitan Area Transit 
District, as a carrier; and the Commission so finding; 


THEREFORE, IT IS ORDERED, that the said carrier be, and it 
is hereby, granted this certificate of public convenience and necessity 
as evidence of the authority of the holder to engage in transportation 
as a carrier by motor vehicle; subject, however, to such terms, con- 
ditions and limitations as are now, or may hereafter, be attached to 
the exercise of the privilege herein granted to the said carrier. 


IT IS FURTHER ORDERED that the transportation service to be 
performed by the said carrier shall be as specified below; except that 
this certificate does not authorize any intrastate transportation in 
Virginia: 


IRREGULAR ROUTES: 


(A) CHARTER OPERATIONS: 


(1) Between the Washington National Airport on the 
one hand, and points in the Metropolitan District, 
except points in Virginia, on the other; restricted to 
passengers and aircraft crews having a prior or sub- 
sequent movement by air. 


(2) Between the Dulles International Airport on the 
one hand, and points in the Metropolitan District, 
except points in Virginia, on the other; restricted 
to passengers and aircraft crews having a prior or 
subsequent movement by air. 
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| 
(B) SPECIAL OPERATIONS: 


(1) Between the Washington National Airport on the 
one hand, and points in the Metropolitan District, | 
on the other; restricted to passengers and aircraft 
crews having a prior or subsequent movement by air. 


| 
(2) Between the Dulles International Airport on the 
one hand, and points in the Metropolitan District, on 
the other. 


AND IT IS FURTHER ORDERED and is made a condition of this 
certificate that the holder thereof shall render reasonable, continuous 
and adequate service to the public in pursuance of the authority granted 
herein, and that failure so to do shall constitute sufficient grounds for 
suspension, change or revocation of this certificate. 


| 
The operating authority granted by this Certificate is granted 
pursuant to Order No. 365, and also embraces and supersedes the 


operating rights previously set forth in Orders Numbers 283, 225 and 218. 


BY DIRECTION OF THE COMMISSION: 


/s/ Delmer Ison 


DELMER ISON 
Executive Director 


APPENDIX II 
WASHINGTON METROPOLITAN AREA TRANSIT COMMISSION 
WASHINGTON, D. C. 


OPINION IN SUPPORT OF ORDER NO. 961 AND 962 


IN THE MATTER OF: 


Served September 11, 1969 
Application of the Greyhound 

Corporation to Acquire Stock Application No. 541 
Control of Airport Transport, 

Inc. Docket No. 195 


In Order No. 951, issued June 4, 1969, the Commission found 
that the acquisition of Airport Transport, Inc. (ATI), by the Greyhound 
Corporation, for the performance of transportation services to and from 
the Washington National and Dulles International Airports, and other 
points within the Washington Metropolitan District, is consistent with 
the public interest. On July 7, 1969, The Gray Line, Inc., White House 
Sightseeing Corporation, D. C. Transit System, Inc., and W. V. & M. 
Coach Company petitioned the Commission for reconsideration of its 
Order No. 951. The Gray Line, Inc., and White House Sightseeing 
Corporation, in addition, requested further hearing. In Orders No. 

961 and 962, we denied the applications, and indicated that we would 
give a statement of our reasons ata later time, which is the purpose 
of this order. 


First, we shall consider the request of The Gray Line and 
others for further hearing. The request is based on the fact that a 
new company, known as Suburban Rail Connections, Inc., a totally 
owned subsidiary of ITT Consumers Service Corporation which was 
the prior owner of Airport Transport, Inc., has filed with WMATC an 
application for a certificate of public convenience and necessity to per- 
form bus and limousine service between Union Station in Washington, 
D. C., and points in suburban areas in the Metropolitan District. The 
Gray Line and White House Sightseeing allege that there may be some 
connection between the sale by ITT of ATI and the new application for 
service from Union Station. Specifically, they state that Suburban Rail 
Connections, Inc., may have been "part and parcel of the transaction 
involving the sale of the capital stock of Airport Transport, Inc." 
The applicants wish to have further hearing in the matter in order to 
explore these possibilities. Greyhound stated through witnesses under 
oath that the consideration for the purchase of the stock of ATI was 
an amount of cash.’ There is nothing in the fact of Suburban Rail Con- 
nections' filing an application that leads us to question Greyhound's 
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sworn testimony. It is perfectly obvious that the argument of those 
requesting further hearing is simply outright speculation, offered 
without any factual support, and it provides no basis for further hear- 
ings in this proceeding. 

We turn now to the request for reconsideration of our Order 951. 
The grounds urged by The Gray Line are generally the same grounds 
that were argued in their brief in opposition to the acquisition, which 
we considered before issuing Order No. 951. Here, as there, they 
charge that Greyhound, by virtue of its size, and by inclination, would 
destroy the local sightseeing industry. They contend again that Grey- 
hound's traffic and revenue projections are without proper base. They 
reassert that "these are undisclosed economic benefits flowing to the 
Greyhound Corporation from its insistence that Airport Transport, Inc., 
remain as a separate corporate entity rather than be merged with an 
existing Greyhound corporation serving the Washington District." They 
insist that the Commission has not given the proper consideration to the 
problem of financial solvency and fitness of the Greyhound Cozp oration. 
Finally, again they assert that the Commission erred in refusing to 
receive evidence of the acquisition of Washington Sightseeing Tours by 
Greyhound; we had not taken such evidence on the ground that it was not 
material to this application. All of these arguments we have already 
considered in this proceeding and have disposed of them in our discus- 
sion in Order No. 951. We see no need to repeat those discussions 
here or to alter in any way the conclusions we reached in that order. 


D. C. Transit System, Inc., and W. V. & M. Coach Company 
gave different grounds for their request for reconsideration. They made 
the argument that by authorizing the acquisition under consideration, 
the Commission would be depriving D. C. Transit and W. V. & M. of 
substantial charter and sightseeing revenue, and thus cause fares to 
rise commensurately. This argument, too, is only speculation and 
there is no credible evidence in this record to support it. 


One argument not discussed in our earlier order, due to the fact 
that it had not been raised earlier, has to do with an interpretation of 
Section 12(a) of Article XII of the Compact. Applicants D. Cc. Transit 
and W. V. & M. assert that "the language of the section appears to 


indicate that one carrier cannot own or control more than one other 
| 
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carrier operating in the Metropolitan District.'' However, applicants 
leave their argument at that, without supplying the reasoning that led 

them to that conclusion. Finding no support for that conclusion in the 
pleading, and not being able to reach that conclusion on our own read- 
ing of the statute, we reject it. 


BY DIRECTION OF THE COMMISSION: 
/s/ Melvin E. Lewis 


MELVIN E. LEWIS 
Executive Director 


In The 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23452 


GRAY LINE, INC. 
and 
WHITE HOUSE SIGHTSEEING CORPORATION 
Petitioners 
and 
D. C. TRANSIT SYSTEM, INC. 
and 
WASHINGTON, VIRGINIA AND MARYLAND COACH COMPANY, INC. 
Petitioners~-Intervenors 
vs. 
WASHINGTON METROPOLITAN AREA TRANSIT COMMISSION 
Respondent 
and 
THE GREYHOUND CORPORATION 


Respondent-Intervenor 


PETITIONERS-INTERVENORS APPENDIX 


(1) 


INDEX TO APPENDIX 


Washington Metropolitan Area Transit 
Commission Order No. 900 


Direct Testimony of George T. Keyser 
Direct Testimony of Sebastian A. Stefano 


WASHINGTON METROPOLITAN AREA TRANSIT COMMISSION 


WASHINGTON, D. C. 


ORDER NO. 900° 


IN THE MATTER OF: 


Order of Investigation of : ) 
Fares of D. C. Transit ) 
Systen®, Inc. ) 


Served December 23, 1968 


Docket No. 194 


The background for this present order is found in a series 
of earlier orders issued in connection with a proceeding instituted by - 
an application of D. C. Transit System, Inc., seeking higher fares. 
In Order No. 880, we determined that D. C. Transit would incur expenses 
totaling $39,333,169 in the future annual period. . We further found 
that present fares would not provide sufficient revenues to cover 
those expenses.1/ We directed that a hearing be’Held to examine a fare 
structure which would produce the requisite revenues. At that hearing, ._.. 
the principal presentation was made by the Commission staff. Its 
presentation was based on the company's position that ridership during 
the future annual period would be at the actual level experienced 
during the year ending April 30; 1968, adjusted only for resistance to- 
fare increases. Following that hearing, we issued Order No. 882 in 
which we raised D. C. fares to 30¢ cash, 4 tokens for $1.05. Maryland 
fares were also’increased. These increases should, on the basis of the 
facts of record, have provided sufficient revenues to cover operating 
expenses and interest. . : oe 

Order No. 882 was an interim order and we awaited developments 
with regard to the riders’ fund issues raised by the court of appeals' 
decisions so we could determine what should be done in our final order 
to be issued by December 13, 1968, the expiration of the 150 day 
statutory suspension period. On that date, certain issues raised by the 
court of appeals had been taken up to the Supreme Court by D. C. Transit 


——— Orr id 


¢ ‘ 


1/ We decided in Order No. 880 that the pendency of certain issues. 
- wvaised by the decision of the court of appeals in Williams v. WMATC, 
decided October 8, 1968, required that the company receive no return 
- on equity for the time being. ; 


on 
“n 
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in a petition for a writ of certiorari. Other issues, however, were 

mot appealed by D. C. Transit and these unappealed issues also 

created the possibility of a riders’ fund. In these circumstances, 

we felt.that it was appropriate for the company to forego a return 

on equity for a further period. Hence on December 13, 1968, we 

issued Order No. 894, in which we terminated the proceeding instituted 
by D. C. Transit without any further adjustment in fares. In that 
order, however, we pointed out a problem raised by facts not of record 
in that proceeding. Specifically, it appeared that the fare increases 
authorized by Order No. 882 were-not, in fact, producing revenues 
sufficient to cover the levelof expenses we had found in Order No 880 
to exist. The reason appeared to be that ridership was not at the 
levels assumed by the company figures on which the staff had based its 
earlier presentation. A considerable decline had taken place. We 

felt that this was a problem that we should not ignore or overlook, so : 
on December 13 we also entered Order No. 895, in which we instituted a 
further investigation into D. C. Transit's rates and set a hearing for 
January 14, 1969, at which the parties were directed to produce evidence 
concerning the further adjustments, if any, to D. C. Transit's fare 
structure to produce farebox revenues of $35,695,256 annually. 


On December 16, 1968, D. C. Transit filed a motion with the 
Commission asking that the January 14 hearing be moved up. D. C. Transit 
represented that because of its precarious financial condition it would 
be unable to continue operations until the conclusion of proceedings 
scheduled to begin on January 14, 1969. In the face of this serious 
representation, coupled with our independent knowledge of the company's 
financial condition, we moved the hearing from January 14, 1969, to 
December 19, 1968.2/ 


The hearing was held on that date and: we received testimony 
concerning the following subjects :3/ 


—— ie 


2/ Wide publicity was given to the new hearing date in all news media. 


3/ Chairman Avery presided at the hearing. Because the hearing date 
was moved up, the-other Commissioners had commitments which prevented 

- their attendance. Commissioner Doub was presiding at a major tele- 
-phone rate case hearing at the Maryland Public Service Commission. 
Commissioner Hooker also had hearings scheduled at the Virginia State 
Corporation Commission. All Commissioners have received copies of 
the transcripts and exhibits and have reviewed them prior to issuance 
of this order. . : 
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The results being experienced by D. C. Transit in the 
period since October. 31, 1968, under the fares authorized 
by Order No. 882. | 


2) The projected results for the future annual period under 
that fare structure, compared with the expenses we had 
found to exist in Order No. 880. : : 


3) Suggested fare structures designed to produce additional 
revenues sufficient to cover projected expenses. By 

4) Data concerning the company's actual present financial 
condition and its projected financial condition if fares 
are not adjusted. : 


: Testimony and exhibits were presented by witnesses for the 
company and the staff.4/ The company presented testimony by Samuel 0. 
Hatfield, its Vice President and Comptroller. Mr. Hatfield presented 
evidence concerning projected results on the basis of two assumptions: 
first, that the decline in ridership which had occurred in the past year 
would continue at the same rate throughout the future year ending | 
December 20 , 1969; second, that the declining trend would level and 
that ridership would continue at its present levels except for resistance 
to any additional fare increase. Under either assumption, the fares 
authorized by Order No. 882 would be entirely inadequate to meet the 
operating expenses and interest expenses which the company would incur.° 
Mr. Hatfield suggested new fare structures sufficient to produce the 
required revenues under either assumption. Mr. Hatfield also presented 
statements of financial condition which showed a steady decline in 
retained earnings due to operating losses, a steadily worsening ratio 
of current liabilities to current assets, an income statement for 
November, 1968, which showed that even under the increased fares authorized 
by Order No. 882 the company had lost $227,768 in that month alone, and 
an analysis of cash flow which indicated that a serious cash deficit, 
amounting to over $600,000, would exist by January 15, 1969. No question 
as to these facts was raised by any party. Mr..Hatfield stated that 
D. C. Transit's credit was seriously impaired and that a number of suppliers 
were_now requiring a C.0.D, arrangement. ; : 


i 
‘ i 


4/ The parties granted leave to intervene in the morning session: were: 
~ (a) Diana K.’ Powell, pro se; (b) Alfred S. Trask, for the Federation 
of Citizens Associations of the District of Columbia; and (c) Paul 
R. Webber III, for the D. C. City-Wide Consumer Council, Northwest 
“United Community Corporation Organization, and the Welfare Alliance 

of the District of Columbia. : 


| 
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The staff presented testimony by Charles W. Overhouse, its 

Chief Engineer, and Richard C. Kirtley, its Senior Accountant. The 
_staff evidence demonstrated a downward trend in passengers but expressed 
the view that the trend had apparently now levelled. It indicated that 
November results were a reliable indicator of results to be expected 
during the entire year. It indicated that the existing fares would not 
produce revenues sufficient to cover the operating expense and interest 

we had found would exist in Order No. 880. It suggested a new 

fare structure which would produce the revenues required to meet expenses. 
Finally, they demonstrated the extremely serious decline in D. C. Transit's 
cash working capital. oe . 


The intervenors made no presentation of evidence but they 
did cross-examine staff and company witnesses. We also heard statements 
from a number of interested members of the public who were not formal 
parties to the proceeding. : . ; 


This, then, is the evidence before us. We must now consider 
its implications. First, it is clear beyond question that the present 
fares will simply not produce the revenues needed by the company to 
cover operating expenses and interest. In Order No. 882, we found that 
this would require revenues from the farebox totalling $35 ,695,256- 5/ 
Before deciding what actual results under present fares will be, we 
must decide whether the declining trend in passengers will continue 
or will level out. The Commission witness is of the opinion that it 
will level out and the company's witness, while leaving the final 
determination to us, was hopeful that it would level out. It is our 
opinion that we should base our decision on an assumption that the trend 
‘will level out and that the decline will not continue. All seem in 
agreement that the causes for the decline are linked to the civil 
d@isturbances of the Spring and the imposition of the scrip system. 
Those events are past and their impact has been absorbed. Moreover, 
the actual number of riders each week in recent weeks has been fairly 
steady. We will make the assumption that the ridership will be steady 
at the present levels, except for the resistance factors 

The next question is which projections of ridership based on 
this assumption to accept ~~ that of the staff or that of the company- 
They both reach substantially the same result, although the staff pro- 
jection is very slightly higher. Each employed a different methodology 
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Sh These farebox revenues, when coupled with a school fare subsidy 
payment of $1,161,152 and non-farebox revenue of $2,470,199 would 
cover the company's operating expenses of $39,326,607. 


. 
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in reaching his results. With one exception, discussed at p. 5, infra, 
we find the staff approach preferable because it is tied more directly 
to the results actually experienced in the most recent period when the 
present fare. structure has actually been in effect. Accordingly, on 

the basis of Staff Exhibit No. 4, we find that under present fares/ the 
company would obtain passenger revenue, excluding school fare subsidy, 
totalling $33,525,951. 


To this must be added the school fare subsidy payment. It is 
on this item that we think that the company analysis is more exact, than 
the staff. It must be recalled that there has been no change whatever 
in the actual school fare paid by riders. It has been, and remains, 
10¢. Hence , no resistance or other changing factors need be considered. 
The company’s analysis of actual riding in the most recent period | 
available indicates a substantial increase over the same period of 
the preceding year. Hence, the company expects an increase in revenue 
from school passengers amounting to $74,314 and a school fare subsidy 
payment of $1,577,738. Their analysis of the increasing trend is , 
confirmed by data available in the Commission files. The methodology 
employed by the Commission staff at the December 19 hearing did not 
take into account the increasing trend in this category of service, 

We are convinced that the company projection of the school fare subsidy 
payment is the more accurate one and it is that figure we will use, 
Hence, with the previously noted farebox revenues of $33,525,951, the 
SadrCronat $74,314 in school fares actually collected and the school 
fare subsidy payment of $1,577,738, the passenger revenues which the 
company will obtain under present fares total $35,178,003. 


As previdusly noted, these revenue sources must produce $36,856,489, 
if the company is to obtain the revenues necessary to cover the operating 
and interest expenses we found would exist in Order No. 880. Hence, 
the existing fare structure is unjust and unreasonable in that it will 
not produce sufficient revenues to enable the company to cover its 
operating expenses and interest cost. 


Before turning to the question of specific fare changes needed 
to produce the required revenues, we should first discuss whether 
action is required now. The answer to this question is. plain. The 
evidence of record makes ,it plain beyond dispute that this company is 
not presently obtaining revenues sufficient to cover its expenses. Its 
financial liquidity has been steadily deteriorating. Its cash working 
capital is fast disappearing. Perhaps most important, its ability, to 
obtain further credit is seriously in doubt so long as fares at their 
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present levels are not sufficient to stanch these serious losses. In 
these circumstances, we have a clear obligation to take immediate action 
to ensure the company's continued ability to provide the transit service 
so vitally needed by the community. 


We turn, then, to a consideration of the changes in fare structure 
necessary to produce the revenues required. Both the company and the 
staff have recommended that the fare in the District of Columbia become 
a straight 30¢ and, in view of the company's present financial require- 
ments, we think that this is not only just and reasonable, it is an 
inescapable conclusion. , 

Additional revenues are required beyond those produced by this 
change in D. C. fares and the resultant increase in the school fare 
subsidy payment. Both the company and the staff suggested, in effect, 
that the number of zones in suburban fares be reduced from twelve to six. 
The staff recommends that the zone fare in each new zone be the higher 
of the two present zone fares that would be included in the new enlarged 
zone, except in the case of Zones 1 and 2 of intrastate local service, 
in which the staff recommends that the fare be 35¢. The company would 
leave the fare in these first two zones of intrastate local service at 
30¢. This produces less revenue from those two zones than the staff 
proposal, of course. The company would make up that revenue by imposing 
larger increases than those proposed by the staff in certain other zone 
fares. Specifically, the company proposes higher fares than the staff 
in the Maryland-D. C. line fare of interstate express service, as well as 
in Zones 1 and 2 of that service. In addition, the company proposes 4 
higher fare than the staff in Zones 1 and 2 of interstate local service. 


We have carefully considered both the company and the staff 
proposals for changes in suburban fares. We are very cognizant of the 
fact that we are just undertaking a cost allocation study in accordance 

‘with the recent directive of the court of appeals. We are sure that the 
results of that study will be useful in forming a judgment as to appropriate 
changes not only in Suburban zone fare levels but in the structure of the 
zones themselves. We believe it is unwise at this juncture to undertake 
the radical restructuring of the zones suggested by the company and the 
staff. To reduce the number of zones from twelve to six at this point 
would cause serious disruptions to the zone pattern. We might wish to 
make further changes in that pattern when the cost allocation study is 
complete. Two such changes in a short period could lead to considerable 
confusion and misunderstanding on the part of the riding public. We 
think it is preferable to raise the additional revenues now needed by 
leaving the present zone structure intact and raising existing zone fares 
by the amount needed to produce the required revenues. Using figures in 
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the record we find that adding five cents on to each present zone fare, 
other than Zones 1 and 2 of intrastate local service,will produce the 
following results: j 


Types of Passengers Revenue 


Total Cash and Tokens : $27,557,606 
Interline Ticket 952,697 
Maryland Intrastate ~ 2,463,185 
D. C. and Maryland Interstate Local 1,759,733 
School ; 788 ,869 
Dowtown Shoppers : j 104 ,804 
Capitol Hill Express 39,302 
Silver Rocket 141,879 
D. C. and Maryland Interstate Express 1,491,274 
D. C. Stadium ‘ 60,000 


Total $35 359 349, 


: In effect, this suburban fare structure produces approximately 
the same amount from that source as the increases proposed by the staff 
at the hearing. Actually, the total is about $23,000 higher. We do not 

find it necessary to adopt the staff suggestion that the fare in the first 
two zones of intrastate local service be raised from 30¢ to 35¢: because 
the higher estimate of the school fares actually to be collected and 

the higher school fare subsidy payment discussed at P- 5, supra, plus 
the additional $23,000 raised by the suburban fare changes we here 
adopt produces the revenue which the staff sought through its suggested 
change. : ° 


We believe that the fare changes we authorize produce a 
rational and balanced fare structure for the period during which we make 
the cost allocation study discussed in the opinion of the court} of 
appeals in Payne v. WMATC. ‘The Straight 30¢ fare in the District is a 
round figure, easily understood by the riding public. It will produce 
approximately the same percentage of total passenger revenues a$ has been 
the case in the past. The same 30¢ fare will apply in the first) two zones 
of intrastate local service. As we discussed in Order No. 882, we think 
that the service provided in these first two zones of intrastate) local 

’ service is substantially identical to intra-District service, and having 
an identical fare for both, when possible, is highly desirable.) The 
remaining zones of suburban service are all treated in a rational and. 
consistent manner, each being raised five cents. By means of the changes 
authorized herein, $2,249,984 of additional revenue is being raised, 

. &> percent from District sources and 15 percent from suburban sources. 

| 
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These are approximately the same percentage relationships which have 
applied to past increases. Accordingly, we reiterate our conclusion 

that the fare increases authorized herein, as set out in Appendix A hereto, 
produce a rational and balanced fare structure waich we find to be just, 
reasonable, and not unduly discriminatory. 


They will produce the following financial results: 


Projected Operating Statement 
At Fares, Prescribed by the Commission 


Effective December 24, 1968 


Operating Revenues: 

Farebox Revenues $35,359,349 

Schoolfare Subsidy 

(7,888 ,688 rides at 20¢) 1,577,738 
: $36 ,937 ,087 

Charter : 2,104,578 

Government Contract 125,305 

Station and Vehicle Privileges 171,904 

Other Revenue 2 68 412 


ST 


__Total Revenues _ $39 ,407 ,286 


Operating Revenue Deductions: : 
Operating Expenses $34 367 ,584 
Taxes, Other than Income Taxes 1,303,702 
Depreciation 2,475,154 
Smortization of Acquisition 


Adjustment (194,516) 


Total Deductions 37,951,924 


Net Operating Income ; $1,455,362 


Since this will enable the company to meet its operating expenses 
and interest cost, as,found to exist in Order No. 880, we find these 
fares to be just,reasonable, and non-discriminatory. 

A subsidiary question remains for discussion. The token and 

cash fare in the District are now identical. This raises the possibility 
that we should simply eliminate the token and have cash fares only. The 
company suggested that we take this action. Having considered the question, 
we have concluded that we will require the continued sale of tokens 
with the existing system of sales outletsfor a further period of time. 
With the exact fare system now in effect, it may be that riders will 
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“ | 

still find the use of tokens convenient. If they do so in significant 
numbers, we think that tokens should be available to them. The best 

way to find out the wishes of the public is to leave the token available 
and see what level of usage develops. If that usage drops to insignificant 
levels, which do not justify the cost of token distribution, we will _._ 
consider the elimination of the token altogether. Hence, for now, we 

will authorize the sale of tokens at four for $1.20. 


Finally, there is the. question of the treatment of outstanding 
‘tokens. We believe, as in the past, that the most equitable treatment 
is to allow tokens now outstanding to be used without further payment. 


- One procedural point requires disposition. On December 19, 
1968, the day of the hearing which preceded the entry of this order, 
a Petition to Intervene was filed by Mr. Sanford Schamus. The Petition 
was reviewed by the Chairman of the Commission, then presiding at} the 
hearing, and brief oral argument was heard thereon at the hearing. The 
Chairman ruled that the petitioner had made no showing of standing 
which would justify authorizing his intervention. Petitioner asked that 
this issue be ruled on by the full Commission. The full Commission has 
reviewed the Petition to Intervene and the transcript of the oral 
argument thereon. It is clear that petitioner has made no showing which 
would justify his intervention. The only ground on which he appears 
to rely is his status as a taxpayer. He is not a resident of this community, 
does not ‘allege that he has ever used D. C. fransit service, and the 
source of his interest remains somewhat obscure. We affirm the ruling 
of the Commission's Chairman made on December 19, 1968, that no showing 
of standing has been made and that the Petition to Intervene should 
~-be denied. : 


FINDINGS OF FACT 


The findings of the Commission are set out in the foregoing 
opinion. rae lhe : 


“CONCLUSIONS OF LAW | 


.) i 
For the reasons set out in the foregoing opinion, we conclude, 
as_a matter of law: 


1. That the existing fare structure of D. C. Transit Systen, 
Inc., is unjust and unreasonable in that it will not 
produce revenues sufficient to cover the operating expenses 
and interest cost which, in Order No. 880, we found that 
the company would incur. 


That the fare structure authorized herein, as set forth 


in Appendix A hereto, is just, reasonable and not unduly 
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discriminatory in that-it will produce revenues sufficient 
to cover the operating expenses and interest cost which, 
in Order No. 880, we found that the company would incur. 


That it is just and reasonable that the company receive 
no return on equity while the Commission considers the 
questions regarding the riders' fund raised by the court 
of appeals decision in Williams v. WMATC, decided 
October 18, 1968 __ : 


THEREFORE, IT 

1. That D. C. Transit System, Inc., be, and is hereby, 
authorized to file tariffs on December 23, 1968, to become effective at 
4:00 £.M., December 24, 1968, reflecting the fares prescribed hereinabove 
and as set forth in the Appendix attached hereto and made a part hereof. 


2. That tokens outstanding on December 24, 1968, shall be 
honored as though purchased at the new rate prescribed herein. 


: 3. That the Commission shall retain jurisdiction in this 
proceeding, with the power to make such further adjustments in fares 
as appear necessary in light of subsequent events. 


“4. The Petition to Intervene, filed by Sanford L. Schamus oa 
December 19, 1968, be, and it is hereby, denied. . 


ry 


BY DIRECTION OF THE COMMISSION 


fery O.Gonn, 


Chairman 
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APPENDIX A 


’ ORDER NO. 900 


Farés in 
Effect Fares, 
Prior to Authorized 

This Order Herein 


‘District of ; 
Columbia Pe : : 
Cash : $ .30 $ °.30 | 
Token *. 1264 (4/1.05) -30 (4/1.20) 
Interline 035 +5¢ . : 
Capitol Hill Express 5 -65 (a) 
Minibus 10 
School 10, 
Transfer Free 


- Maryland 


Intrastate Local 
Zones. 1 


Interstate Local 


Zones 


1 
2 
3 
4 
5 
6 
| 
8 
9 
10 
11 
12 


Interstate Express 


Ma. - D.C. Line $ .40 (b) 
Zones ; -50 (b) 
-60 (b) 

.70 (b) 

.80 (b) 

.85 (bd) 

-90 (b) 

-95 (b) 
1.00 (b) 

=. 1.05 (b) 
1.10 (b) 
1.15 (b) 
“1.20 (b) 


wn AWFPWNrH 


Other 


Silver Rocket 35. 35 
; 3 zones 2 zones 
-10 ea «10 ea 
addl zone addl zone 
Transfer : Transfer 
Privilege . Privilege 


Stadium , : : 75 : i) ted D 


Virginia : 
Interstate Zone 3 
(Rt C-1 Langley) 210 (c) _ 210 (ce) 


(a) or valid transfer plus 35¢ cash 
(b) valid transfer or token has 30¢ value toward total cash fare 
(c) available only in addition to D.C. - Md. Interstate or Md. Intrastate fares 


(No response.) 
CHAIRMAN AVERY: Without objection, it will, be re- 
ceivecé in evidence. ; 

(The document marked. for 
identification P-28 was re- 
ceived in evidence.) 

CHAIRMAN AVERY: The witness is excused. | 
(Witness excused.) 
MR. KAHN: Mr. Chairman, that concludes the wit- 
nesses I have at this time. As I stated to you at the last 
session, I am deferring the Archie Davis matter until, Mr. 
Davis -- Mtr. Manuel J. Davis has presented his witnesses. 


| 
MR. DAVIS: I am prepared, sir. 


Pad 
CHAIRMAN AVERY: Let's see, how long do you figure 


Mr. Keyser will be? 


MR. DAVIS: My best guess is about fifteen minutes 


on direct. 
ca CHAIRMAN AVERY: Let's go ahead with his direct and 
then take a recess. 


Whereupon, 
GEORGE T. KEYSER 
| was called as a witness, and, after being first duly sworn, 
was examined and testified as follows: | 


DIRECT EXAMINATION 


BY MR. DAVIS: 
Mr. Witness, will you please state your full name? 


George T. Keyser. 


Q 

A 

Q 3 i me se operations are con- 
ducted 

A My office is 2251 26th Street, Northeast. 

Q In what capacity are you employed? 

A vice president. 

Q And what! are your Quties and responsibilities with 
D. C. Transit System, Inc.? 

A In charge of and responsible for D. C. Transit's 
operations, transportation operations, and also the charter 
and sightseeing operations of the company. 

ce] How long have you been employed by D. C. Transit 


System, Inc.? 


as ° 


A Thirty-nine consecutive years for D. C. Transit 


and predecessors, and I am in my fortieth year. 


Q I presume for the purpose of expediting your testi- 


mony, you have held variovs titles and positions in the company 


—s 


over the period of your employment? 


ott 


A Yes. 


As one of your Sn duties with the ‘company, 


are you in charge of the charter and sightseeing department of 
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D. C. Transit System, Inc.? ~ 
A Yes. 3 | 


! 

| Q In that capacity, explain to the Commission the ex- 
i] be, 

| tent of your experience? 


A I started in the charter operations in 1946 for 
the old Capital Transit Company, and I worked from 1946 to 


1952 as the assistant manager of the charter department. And 
| 
I went back into the sightseeing and charter business)in 


| 1960 for the present D. C. Transit System, and I have been 
| there ever since. 


Q I show you an exhibit which I believe was marked 


for purposes of identification as Protestant's Exhibit 1 
| 


and ask you if you have seen this exhibit prior to this time? 
No, I have never seen it before. 


Will you take a look at that for a moment then, sir? 


Okay - 


“ 
| Are you familiar with the fact that in this proceedings 


= Greyhound Corporation, a holding company, is endeavoring 


i 
lee acquire oe the stock interests in Airport Transport, Inc.? 


} 
Yes. : | 
| 


Q Are you also familiar with the fact Greyhound Corpora- ; 


“~ 


ition, a holding company, owns one hundred percent of the stock 


log the Washington Sightseeing Tours, Inc. 


A Yes. 

ce) ve you familiar with % 
' Sightsesing Tours, Inc.? 

A Yes, I would say most 


and the cperation they perform To vicacies of it, I 


iam not too famiii 


Q Z ask you if you ave familiar with the Greyhound 
Highwey eres iInc., another corporation wholly owned by the 
Greyhound Corporation. 

A Yes, and I have known about them and had some dealings | 
with them over the years, but it has been less frequent in 
the last couple -f years. 

Q Do you have knowledge with respect to how the 
brokers employed by Greyhound Highway Tours operate? 


A No. 


MR. MAJOR: We don't employ any brokers; it is 2 


broker itself. 


MR. DAVIS: Meybe you will learn something; just 


< 
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MR. MAJOR: ere is no evidence in this record we 


. 


employ brokexs. 


CHAIRMAN AVERY: Do you know Greyhound Highway Tours 


employs orokers, Mr. Witness? 


I | 

| THE WITNESS: No, my understanding was they were 
| brokers ehenseive ES and of the various privileges of seaens 
| an their agencies throughout the U. S. 

| BY MR. DAVIS: 

H Q Now, will you tell us to the best of your knowledge 

' how they operate? a | 
CHATRMAN AVERY: “They” being Greyhound Highway Tours. 
THE WITNESS: Highway Tours? : 


MR. MAJOR: I don’t think this witness has been 


{ CHAIRMAN AVERY:. He is asking for his understanding. 
‘ 


MR. MAJOR: I wovld like to take him on Voir 'Dire to 


| 
| 
| 
| fi yer. 
| 
| 
| 


find out where he gets his information. 
CHAIRMAN AVERY: Let's Find out his eaderetencies 
s | first,. then we will find out: the source. 
THE WTeTTSS: From past experience, I used to travel 
back in TGs 1945, to various parts of the country in the 
| interest of promoting the tour business. And I would travel 
{on some of the short trips by Greyhound; it was more ees eae 
" and I would make contacts with the travel bureaus in nost 
los the cities whereyer I travelled. I can recall Toledo, 
Akron, Cleveland, and in most every one of their stations you 
will find located a Greyhound Travel Bureau, I think that is 
about the right name, it might not be exact. And they promote. 


| tours and the tour business as brokers, all over the United 
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;, State And they sell this service, and that is generally 
my understanding. 
BY MR. DAVIS: 

fa] To your knowledge does D. C. Transit System, Inc. 
i operate a sightseeing and charter department within its system 
li of operation? ~ 
A Yee, 
Q Does it have a sightseeing office separate and apart 


from its other operations? 


Q Where is that? 
“A 1422 New York Avenue, Northwest. 
Q Does D. C. Transit System, Inc. cause charter and 
= | sightseeing sales to be made at other places other than that 
office? ; 
A Yes. 
Q Please tell the Commission where such sales are made 
other than the main office? 
A D.C. Transit generates and promotes the sightseeing 


- 


and charter business for Washington, D. C., through contacts, 
either in person or by mail, with travel agents, airlines, 
railroads, bus lines, all throughout the United States. 


Q Will yon tell this Commission in dollars and cents 


the extent of D. C. Transit's sightseeing and CE business 


t 
t 
t 
i in the last 5 years? 
H 
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In the last five yeexrs, that is, in 1964, it was 
$1,459 510.80. 
19655 was $1,853,078.43. 
1666 was $1,954,115.86. 
1967 was $2,065, 982.43. 
1968 was $1,841,033.24. 
And those are all on file with this Commission as 
rt of our financial report. 

Q Is it possible for you to break down that figure 
and give ma the revenues received for sightseeing only for 
the same five years? 

A No, it is not possible to break down the sightsee- 
ing, per se, as the group sightseeing and the ener teriare 
lumped in one group. However, for my own edification; that 
is the only part that is separate, that is to try to keep some 

' | 
track of business, is the daily tour business, the individual 
tours, and I have figures that are reasonably accurate 
but they are-not exact to the very penny, let's put it ‘that 
way.” . : 

Q To the extent the Commission may desire those figures 


| you figure they are reasonably’, accurate and you are ‘pre- 


A Yes. 


pared to give them? : : 


-Q I will’ go to my next question. Will you please 


; explain to this Commission how the approval of this application 


a) 
20 


tnis proceeding would adversely affect D. C. Transit Syste, 
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Ht 
+] 
Q 
ry 

oy) 


A This applicetion would connect a missing link in the 


existing sexvice now operated by Washington Sightseeing, that 


is from the airports into the city, and it would be a good 


tt) 


addition in promoting more business for Washington Sightseeing, 


eee oe ee TT 


s 2 


shich is a part of their operations here. That is, this 
poussness today, people are more package minded in my opinion 
than ever before, end in business originating in whatever city 


l you want to name, through travel agents and even through 
f 


their own travel bureau, that is it can very well be sold, the 
tour, the airline ticket, an@ their hotel reservation, their 

meals, their sightseeing, because most people don’t want to go 
to the trouble of making hotel reservations, all they want is 


| someone to just tell how much it is going to be, and make the 


i 
f xesexvetions=for them and they know most of these people will 


send them to a reputable hotel and wherever they eat it is 


reputable, and whatever sightseeing they do it is a reputable 


sightseeing ‘concern, and it has a tendency that that is the 
trend of the: business. 

re) Based on your experience in the transportation indus- 
try in the District of Columbia, and more particularly your 


experience in the sightseeing and charter fields, do you be~ 


lieve the proposeé acquisition of the stock in the Airport 


+ 


| Inc. by Greyhound Corporation, is consistent with the ; 
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public interest 

A No, I don't believe, and I think it is going to be 
detrimental, not only to our company, but the other sight- 

mpanies in the areas. 

Q To the best of your knowledge, based on the company's 
present financial condition, can D. C. Transit afford to 
lose any revenue from this source? 

A No, sir. 

Q To the extent D. C, Transit's sightseeing opexations 
ave affected by the Greyhound Corporation’s acquisition of 
Airport Pransport, Inc., what recourse, if any, would D.C. 
Transit have before this Commission? 

A D. C. Transit would have no other recourse than come 
before this. Commission, which perhaps we have been here too 
many times, asking for another fare raise; because our chaxter 
revenue is considered a part of the overall picture, for whic - 


the company survives on the revenue, and the iast order, No.« 


900, I believe, was issued by this Commission and there is 


no use in my eldborating on that with this Chairman, because 


he has heard enough about thac. 

Q° Does that order to which you refer, as issued by 
this Cemmiceion, enable D. C. Transit System, Inc, to 
operate on a break-even basis? 

A That is what the order says, but, annoy I 


don't think we are quite making it. 
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Q And as part of the evidence of record in that pro=- 
: ceeding, did D. C. Transit advise this Commission of the amount 
‘ of revenue that it was acquiring both through charter and 
sightseeing services? 
A I am positive they did. 
Q And to the extent that those revenues derived from 


charter and sightseeing services were not to be realized, 


would the net effect of the Commission's order be affected? 


| 
| Yes. 


| MR. DAVIS: I tender this witness for cross exemina- 
; 


CHAIRMAN AVERY: Let's take a brief recess before we 
start with the cross examination. 
a brief recess was taken.) 
CHAIRMAN AVERY: fhe hearing will come to order. 
Proceeding with the cross examination of Mr. Keyser. 
CROSS EXAMINATION 
BY MR._MAJOR: 


Mr. Keyser, did you hear the testimony of Mr. Paris 


when he referred to Greyhound as an octopus? 


‘ 


A This morning, yes. 

Q Let me show you Protestant's Exhibit No. 9 in this 
case, and ask you, looking at that exhibit, who would you say 
was ‘She octopus or octopi in the Washington metropolitan area 


las far as sightseeing and charter business is concerned? 


Whereupon, 
SEBASTIAN A. de STEFANO 
f was called as a witness, and, after being first duly Bore 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. DAVIS: ~ 
Q Mr. Witness, prior to commencing your examination, 
i may I request that you please keep your voice up, knowing you 


well I know you have a tendency to drop it. 


| eae tre ee TE Re ahr ae nr Fe enone eee nenee 6 eee ret renee, 


A Yes, sir. 
.¢ 


Q Please state aon full name? 
Sebastian A. de Stefano. 
Are you presently employed? 
Yes. 
By whom? 
The Washington, Virginia and Maryland Coach Company, 
Their business address? 
707 North Randolph Street, Arlington, Virginia. 
Q In what capacity are you employed by WV&M? : 
A 


I am the president. 


and responsibilities with wvEm? 


“nN 


CHAIRMAN AVERY: Hold on, sir. You asked me to mentio 


in the ruling about Section 21, Mr. Davis. 


Q And would you relate for this record your duties | 
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i I don't think Section 21 is applicable to this situatioa 
1 . ° - 
: : - : . 
2 ‘es Tt think that the cases cited by Mr. Kahn can be dis- 
3 i tinguished from the facts before us, and therefore they are 


ae directly applicable precedents and therefore the issue you 


5 es under Section 21 is one I don't think has to be ruled 
on in this context. Bae 
I am sorry to interrupt your testimony to do it, but I 
on't want any more time to go by jn the record before I do so. 
BY MR. DAVIS: 


I believe I asked you what your duties and responsi- 


bilities were with WV&M? 


Yes. 


i Would you please answer that question? 


I am responsible for the complete operation of WV&M 
and among my duties I must carry out the policies of the company} 
as set out “and determined by the board of directors. I am 
also responsible for the financial undertakings of the com- 
pany, assign all contracts and commitments and see to the 


payments of its‘obligations. 
3 Q How long have you been employed by WV&M? : 
mi 
A- Since 1949. 
22; MR. MAJOR: If they have a prepared Become I eal 4 
we put it in and save time. 


MR. DAVIS: No, this witness may have some notes 


| before him. 


CHAIRMAN AVERY: Weil, it is not in the form you can 


MR. DAVIS: No. 

CHALRHAN AVERY: Go dhead then. 

BY MR. DAVIS: 

How long mavens been employed by WVésM? 

A Since May 1949. 

Q What positions have you held with Wvem aaeine sain 
period of enployment? 

A When I first came in May of 1949 I came to them as 
fan accountant. I acquired the position of auditor and worked 
imy way up through the controller's office, to the point where 
they called me the controller. I then got in an official capa- 


1962, I was elevated to the position of president, a 


| 
and became the vice president and treasurer, then in the | 


position which I hold now. Also in 1959 I was elected to the 
board of directors of the company, a resitinn T still hold. 
_& Mr.de Stefano, I hand you a paper writing heretofore 

referred to in this proceeding as Protestant's Exhibit No. ie 
ask you if you have seen this form before. 

A Yes. 

Q Are you presently familiar with its content? 

A Yes. 


Q Are you familiar with the fact that in this proceeding { 


is endeavoring 
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ls acquire all the stock interest in Airport Transport, Inc.* 


{ 
t 


A Yes. 


a 

Q Are you also familiar with the fact the Greyhound 
t “a> 

1 Corporation, a holding company, owns one hundred percent of 
the stock of the Washington Sightseeing Tours, Inc.? 


A Yes. 


~ 


eee an weecen cere reee Rae ene nes men TAA RAS BST 


Q Are you familiar with the operations of the Washing- 


ton Sightseeing Tours, Inc.? 


| 
| 


| 
: 
| 
| 


H _ Q Are you familiar with the operations of the Airport 
| Transport, <Inc.? 
A Yes. 
Q And are you familiar with the Greynound Highway Tours, 
Inc., another corporation whoily owned by the Greyhound Corp- 
oration? 


=? Only to the extent it has been testified to in this’ 


proceeding. 


Q: Do you have any knowledge with respect to how the | 
brokers are empfoyed by the Greyhound Highway Tours -~ : 
- MR. MAJOR: I object; these are the same line of 
i 
t 


questions, and we indicated before we con't employ brokers. 


came up with Mr. Keyser we were able to take care of that 
by making it clear that you are talking about the broker- 
i age activity of Greyhound tours itself, is that right? You 


CHAIRMAN AVERY: Well, I think as I remember when it | 
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| are asking for his understanding as to how the brokerage 
oe or Greyheund Highways Tours is carried ovt. Do 
ou have an understanding on. that, Mr. Witness? 
THE WITNESS: Yes. 
BY MR. DAVIS: - 
Q Now, explain #o the best of your knowledge how they 
| operate? 
A I understand. from the testimony in this proceeding 
| 
they are @ igned to the various ticket offices wherever a 
1 Greyhound Corporation sells tickets to its customers. I 


also am given to understand -- 


MR. MAJOR: J don't think it is fair what this witness 


and counsel are doing. This man is reading from a prepared 


statement. I don't think it is proper. 
: 
CHAIRMAN AVERY: There is nothing wrong with read- 
ing from prepared testimony. I mean if it is prepared in such 


a form that’ it could be put in the record we could save 


time. 


MR. DAVIS: It is not in that type of form. I have 
~ | 


met with this witness before and interviewed him with respect 

to the subject matter. I do not have down all the questions 
| 

and answers; I have plenty of blanks on these papers, and 


I am dependent upon this witness to give testimony. 
CHAIRMAN AVERY: We have prepared testimony all the 
: | 

time in these cases. : 
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MR. MAJOR: Yes 
but I don*t think you can mix the two; not i 


mony to use as notes. 


MR. DAVIS: I noted in the very inception of this hearin 


that Mr. Major himsei£ in allowing the first witness to take 


% 


Now & couid have 
this by calling Mr. Major’s attention to the compact 
that he would have te give us that material four or five days 


in a@vance of the hearing. I would like to move along. 


vec eceens pet enna es raermene S:Sanenanence aame amar 8 mer eee, 


CRAITRNZN AVERY: Go ahead. You were in the middle 
answer, Mz. de Stefano. 
BY MR. DAVIS: 


You were giving, you were explaining, to the best 


knowledge how they operate? 


| 
| 
| 
: 


Well, actually most of my knowledge was acquired in 
this hearing. 


TREN AVERY: il, there is int 
CHATRMAN AVERY: Well, there 15 s,other point that 


I think may be @ valid one. Tf don't want Mr. de Stefano 


to parrot back what be beard in this hearing concerning the 


enw eete ercee eee pears ene rte + ene ranermaemmnn means crear ere ne re oot eens rene ennenmmonemen eat 


operations ci Greyhound Highway Tours. y have heard it. If 


ail he knows is wl heard in 


need tc have vim - dt. Can't we skip over it? 


me. DAVIS: Z think it is important for the record 


_— a nent ote pe 


that the recerd show he was present. 


CHAIRMAN AVERY: All right. Have you attended all 


qacegwe! meer e cere wre | reer es be re RE SOS SAD 


poses 


THE WITNESS: Not all, but I was here when St, 


timony was being presented on this Greyhound coors tion and 


Highway Tours. 


! 
CHAIRMAN AVERY: All right, he heard the testimony. I 


any sense in asking him to parrot back what he 


MR. DAVIS: As a matter of fact, that was the end 


I of the subject. 


BY MR. DAVIS: 


| 
c | 
Q Does WV&M operate a charter department within its 
system cf operations? 


A Yes. 


Q Tell the Commission in dollars and cents the extent 


of wvan charter business for the last five years? 
A On the calendar year basis, 1964, $~-11,864. 1965, 


j212,951. 1966, $164,209. 1967, $212,105, and the year 
11968, $238,956. 


Q Now, Mr. de Stefano, will you please explain to this 


Commission how, if at all, the approval of this application 


in this PEOCee TENS would aversely affect WvEM? 


A Well, the acquisition by Greyhound Corporation of 


“s 


ae Transport, Inc. would round out the ability of Greyhound 


Orporation to get a good foothold and get control of a 
z g g g 


cemendous amount of business and potential and a market which 


| 30 811 
was described very aptly in this proceeding in the Washington 
[: metropolitan area. And to that extent, I think that it 
would adversely affect my compeny if it affects my charter 
| revenues at all. 


H 
1 
| 
i Q Based on your experteue in the transportation in- 


dustry in the District of concn and Virginia, and more 


particularly your experience in the charter field, do you 


believe that the proposed acquisition of the stock in Airport 


| 
| 
1 
| 
i 
| 
| 
| 
| 
! 


Transport, Inc. by the Greyhound Corporation is consistent with 
t the public interest? 
A ‘No, I don't believe it is. As @ matter of fact, 
I believe it would be detrimental to the public interest if 
any extent of this acquisition would deprive WV&M of any of 
| sts present charter revenues. 
Q Will you further explain your answer? 
A Well, this Commission has issued an order, order 
907, it is a recent order dated January 16, 1969, which pro- 
vides for WV&M to earn in its overall operation, inclusive of 
charter, an opérating ratio of 94.10 percent. That is 94.1 
“percent. To the extent the Greyhound Corperation is able 
to save on off any other revenue presently being earned by 
WV&M through the sale of charter operations, WV&M will not 


be able to collect and/or receive the number of dollars this 


Q To the extent WV&M charter revenues are affected by 


Commission provided it should receive as 2 result of its Order r 


31 
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the Greyhouné acquisition of Airport Transport, what resource 
if any would Wve% have before this Commission? 

-A The only resource woulée be to come back to this Com 
mission and make application for an additional fare increase 
over all our mass transit operations. 

MR. DAVIS: I submit this witness for purposes of 
cross examination. | 

CHAIRMAN AVERY: Let me just ask: You say the only 
resource you would have. You could seek to reduce wanencoses 
covidn't you? 

“THE WITNESS: We seek to reduce our cost every day. 
i This is a standard procedure. 

CHAIRMAN AVERY: But if you lose charter revenues, the 
first thing you would do before seeking a fare anoresse would 
be to try to raduce your cost and avoid that necessity? 

THE WITNESS: Once again 5 say we would be doing 
that normally. ‘he ch»rter revenues which I am enjoying really 
are off-peak charter revenues, so when you say to me I would 
reduce my costs, my costs are very negligible in this area. 

CHAIRMAN AVERY: Mr. Major. 

CROSS EXAMINATION 

BY MR. MAJOR: 


Q As I understand your testimony your company's: concern 


| is with respect to the potential loss of charter business? 


A That is correct. g | 
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STATEMENT OF THE ISSUES PRESENTED* 


I. Whether the Washington Metropolitan Area Transit 
Commission erred in finding that purchase of the outstanding 
stock of Airport Transit, Inc. by the Greyhound Corporation 


was consistent with the public interest. 


II. Whether providing the Greyhound Corporation should 


be required to divest itself of its interest in the Washington 


Sightseeing Tours, Inc. a wholly owned subsidy. 


JURISDICTIONAL STATEMENT 


This is an appeal from a final order of the Washington 
Metropolitan Area Transit Commission, which Commission was 
created under the provisions of the Washington Metropolitan 
Area Transit Regulation Compact, Public Law 86-794, 74 Stat, 1031 
(1960), 1D. C. Code 1410-1¢ (1961 Ed.). 

Title II, Article XII, Section 17(a) of the aforesaid 
Compact provides for a review of any order of said Commission 


to this Court. 


— 


* This matter has not been before this Court in any previous 
proceedings. 


-3- 
REFERENCES AND RULINGS 


The following three Orders of the Washington Metropolitan 
Area Transit Commission set forth the basis of the Petition pre- 
sented for review by the Court. 

1. Order No. 951, served June 4, 1969, approving the 
application of the Greyhound Corporation to acquire all the 
outstanding capital stock of Airport Transit, Inc. by purchase 
from ITT Consumer Services Corporation, upon certain conditions. 

2. Order No. 961, served July 7, 19-9, denying the 
applications of D. C. Transit System, Inc., Washington, Virginia 
and Maryland Coach Company, Inc., and The Gray Line, Inc. for 
reconsideration of Order No. 951. | 
3. Order No. 962, served on July 8, 1969, amended 
Order No. 961 to include White House Sightseeing Corporation as 
a party applicant and denying its application for reconsideration 


of Order No. 951. 


STATEMENT OF THE CASE 


| 


The Greyhound Corporation ("Greyhound"), a holding 


company, requested authority of the Washington Metropolitan Area 
Transit Commission ("Commission"), in this proceeding to acquire 
stock control of Airport Transit, Inc. ("ATI"), through an 
Application duly filed with the Commission. Greyhound seeks, 


through this proceeding, to acquire 100 percent of the! issued 
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STATEMENT OF THE ISSUES PRESENTED* 
I. Whether the Washington Metropolitan Area Transit 
Commission erred in finding that purchase of the outstanding 
stock of Airport Transit, Inc. by the Greyhound Corporation 
was consistent with the public interest. 

II. Whether providing the Greyhound Corporation should 
be required to divest itself of its interest in the Washington 


Sightseeing Tours, Inc. a wholly owned subsidy. 


JURISDICTIONAL STATEMENT 


This is an appeal from a final order of the Washington 


Metropolitan Area Transit Commission, which Commission was 


created under the provisions of the Washington Metropolitan 


Area Transit Regulation Compact, Public Law 86-794, 74 Stat. 1031 


(1960), 1 D. C. Code 1410-16 (1961 Ed.). 
Title II, Article XII, Section 17(a) of the aforesaid 
Compact provides for a review of any order of said Commission 


to this Court. 


a This matter has not been before this Court in any previous 
proceedings. 


-3- 
REFERENCES AND RULINGS 


The following three Orders of the Washington Metropolitan 
Area Transit Commission set forth the basis of the Petition pre- 
sented for review by the Court. | 

1. Order No. 951, served June 4, 1969, approving the 
application of the Greyhound Corporation to acquire all the 
outstanding capital stock of Airport Transit, Inc. by purchase 
from ITT Consumer Services Corporation, upon certain conditions. 

2. Order No. 961, served July 7, 19-9, denying the 


applications of D. C. Transit System, Inc., Washington, Virginia 


and Maryland Coach Company, Inc., and The Gray Line, Inc. for 


reconsideration of Order No. 951. 
3. Order No. 962, served on July 8, 1969, amended 
Order No. 961 to include White House Sightseeing Corporation as 
a party applicant and denying its application for reconsideration 


of Order No. 951. 
STATEMENT OF THE CASE 


The Greyhound Corporation ("Greyhound"), a holding 
company, requested authority of the Washington Metropolitan Area 
Transit Commission ("Commission"), in this proceeding to acquire 
stock control of Airport Transit, Inc. ("ATI"), rons an 
Application duly filed with the Commission. Greyhound seeks, 


through this proceeding, to acquire 100 percent of the; issued 


alte 

and outstanding common and voting stock of ATI (Tr. page 24) and 
thus avoid the complicated procedure of filing an application for 
a Certificate of Public Convenience and Necessity to operate 

a bus passenger service for persons having a prior or sub- 


sequent movement by air from Dulles International Airport 


("Dulles"), and the Washington National Airport ("National"), 


to points and places in the District of Columbia and return. 

The Federal Aviation Administration ("FAA"), an agency 
of the Government of the United States, restricts the pick-up 
of airline passengers at both airports to the successful 
invitee after first entering into a service contract with it 
and the securing of the requisite operating authority from 
this Commission. 

Greyhound was the successful invitee and entered into 
a contract with the FAA relative to furnishing the above 
passenger pick-up service. 

Greyhound, after filing its application to purchase 
the outstanding stock of ATI December 3, 1968, was granted 
temporary authority by the Commission to manage and operate 
ATI for a period of 180 days or pending final action on its 
application. 

The matter was set for formal hearing by the Commission 
and was heard on February 16, February 27, February 28, March 3, 
and March 6, 1969. After formal hearing, briefs were filed by 
all parties of record and application was approved by the 


Commission by Order No. 951 served June 4, 19-9. 


5. 

Evidenced adduced at the formal hearing disclosed that 
Greyhound, by a prior acquisition, had purchased all the out- 
standing interest of the Washington Sightseeing Tours, Ine. 
(Washington Sightseeing), a company authorized to COncnee 
charter and sightseeing operations, with certain restrictions, 
within the greater Washington Metropolitan District. 

Further testimony revealed that Greyhound also wholly 
owned and operated a brokerage company known as Greyhound 
Highway Tours, Inc. (Highway Tours), a corporation established 
and operated for the primary purpose of encouraging the traveling 
public to use motor bus transportation as a means of sightseeing 
and for other traveling. 

Upon joint petition dated September 5, 1969, by The 
Gray Line, Inc. ("Gray Line"), and White House Sightseeing 
Corporation ("White House"), review was requested of Orders 
Nos. 951, 961, and 902. 

The Commission filed the Index to the record on October 20, 
1969, and the time to file initial briefs was enlarged until 
December 15, 19c9, upon joint motion of the Gray Line and White 


House. 


STATUTES INVOLVED 


Washington Metropolitan Area Transit Regulation Compact. 


Public Law 86-794, 74 Stat. 1031 (1960), 1D. C. Code 1410-16 
(1961 Ed.). 


Article XII 
Transportation Covered 

1. Transportation performed in the course 
of an operation over a regular route, between a 
point in the! Metropolitan District and a point 
outside the Metropolitan District, including trans- 
portation between points on such regular route 
within the Metropolitan District as to interstate 
and foreign commerce, if authorized by certificate 
of public convenience and necessity or permit 
issued by the Interstate Commerce Commission, and 
any carrier whose only transportation within the 
Metropolitan District is within this exemption 
shall not be deemed to be a carrier subject to the 
-urisdiction of the Commission; 


Consolidations, Mergers, and Acquisition of Control 

12. (a) It shall be unlawful, without approval 
of the Commission in accordance with this section -- 

(1) for two or more carriers, any one of which 
operates in the Metropolitan District, to consolidate 
or merge their properties or franchises, or any part 
thereof, into one person for the ownership, management, 
or operation of properties theretofore under separate 
ownership, management, or operation; or 


(2) for any carrier which operates in the 
Metropolitan District of any person controlling, 
controlled by, or under common control, with such 
a carrier (i to purchase, lease, or contract to 
operate the properties, or any substantial part 
thereof, of any carrier which operates in such Metro- 
politan District, or (ii) to acquire control, through 
ownership of its stock or otherwise, of any carrier 
which operates in such Metropolitan District. 

(0) Any person seeking approval of any transaction 
to which subsection (a) applies shall make application 
to the Commission in accordance with such regulations 
as the Commission shall prescribe. If, after hearing 
held upon reasonable notice, the Commission finds that, 
subject to such terms, conditions, and modifications 
as it shall’ find to be necessary, the proposed trans- 
action is consistent with the public interest, it shall 
enter an appropriate order approving and authorizing 
such transaction as so conditioned. 

(c) It shall be unlawful to continue to maintain 
or exercise and ownership, management, operation or 
control accomplished or effectuated in violation of 
subsection (a) of this section 

(a) Pending the determination of an application 
filed with the Commission for approval of a consolidation 
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or merger of the properties of two or more carriers, 
or of a purchase, lease or contract to operate the 
properties of one or more carriers, the Commission 
may, in its discretion, and without hearings or other 
proceedings , grant temporary approval, for a period 
not exceeding 180 days of the operation of the carrier 
properties sought to be acquired by the person pro- | 
posing in such pending application to acquire such 
properties, if it shall appear that failure to grant 
such temporary approval may result in destruction of 
or injury to such carrier properties sought to be 
acquired, or to interfere substantially with their 
future usefulness in the performance of adequate and 
continuous service to the public. 


Reconsideration of Orders 

16. Any person affected by any final order or! 
decision of the Commission may, within thirty days | 
after the publication thereof, file with the Commission 
an application in writing requesting a reconsideration 
of the matters involved, and stating specifically the 
errors claimed as grounds for such reconsideration. 
No person shall in any court urge or rely on any ground 
not so set forth in such application. The Commission, 
within thirty (30) days after the filing of such appli- 
cation, shall either grant or deny it. If such appli- 
cation is granted, the Commission, after giving notice 
thereof to all interested persons, shall, either with 
or without hearing, rescind, modify, or affirm its order 
or decision. The filing of such an application shall 
act as a stay upon the execution of the order of decision 
of the Commission until the final action of the Commission 
upon the application, except that upon written consent 
of the applicant such order or decision shall not be 
stayed unless otherwise ordered by the Commission. No 
appeal shall lie from any order of the Commission until 
an application for reconsideration has been made and 
determined. 


SUMMARY OR ARGUMENT 


To allow Greyhound to engulf ATI as a means of avoiding 


‘the showing of public conveniences and necessity for additional 
service at Dulles and National airports cannot be in the public's 


interest. 


Q 


Greyhound is attempting to avoid painting a true 
picture of its aims by cloaking itself within the clothing of 
the wooden horse to acquire the approval of the Commission and 
then to merge as the head of a giant octopus with its tenacles 
reaching in all directions and destroying or capturing all within 
its path. Greyhound should not be allowed to do indirectly that 
which requires a full disclosure to accomplish directly. Public 
interest cannot be served if the need for such service is not 
shown to exist. The imposition of an un-needed service would 
be a hardship on the public and serve no useful purpose. 

By avoiding the need to show public convenience and neces- 
sity Greyhound hopes to accomplish fulfillment of 2 sightseeing 
monopoly--a long range program which has been in the making for 
many years. Prior acquisitions of similar and related services 
are now casting light on the long range aims of Greyhound. 

The Commission must come forth and stand up for the public 
and prevent this transportation giant from grinding your pro- 
testants into dust. Greyhound, through common control and 
ownership of numerous subsidiary companies, is creating a 
monopoly which must cease. The grant must be divested of 
similar, related and conflicting interest before it can sincerely 


hold itself out as a public servant. To serve the interest of 


Greyhound or not to serve the interest of the traveling public. 
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ARGUMENT 


In view of the fact that there are presently outstanding 


Certificates of Public Convenience and Necessity covering the 
said service issued to ATI by the Commission and regular route 
authority issued to W.V.&M. to render regular route pus! pas- 
senger service from Dulles, and regular route authority) issued 
to the Alexandria, Barcroft and Washington Transit Company 
("AB&W") to render regular route bus passenger service from 
National, Greyhound seeks not to acquire the transfer to the 
certificated authority held by ATI, but rather to acquire its 
control by means of purchase and thereby avoiding a proceeding 
before this Commission wherein it would be required to demon- 
strate public convenience and necessity in seeking the requi- 
site authority to render the service originating at the airports. 

The Commission has issued a considerable number of Cerfi- 
ficates to other parties to render sightseeing and charter 
service to and from the airports, all of whom, other than AB&W , 
are party protestants in this proceeding. 

Transit and W.V.&M. allege that the evidence of record 
reveals that Greyhound will not only acquire ATI's operating 
rights between the said airports but will, by tying those rights 
it presently holds thhough wholly-owned corporations, round 
out its overall control of the movement of persons equine 
charter and sightseeing services while in the Washington 


Metropolitan District (Metropolitan District). 
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The evidence of record (Tr. 739, Transit Appendix page 20) 
in this proceeding reveals that regular route, sightseeing and 
charter operators in the Metropolitan District are threatened 
with a loss of a major portion of their charter and sightseeing 
revenues if the application herein as approved, is not denied 
or restricted. 

The Commission, in an earlier Order, approved the acqui- 
sition of the purchase by Greyhound of Washington Sightseeing, 
now a wholly-owned subsidiary. While it is true that Transit 
and W.V.&M. are protesting the acquisition and control of ATI 
in this proceeding, they are caused to do so because of the fact 
that Greyhound wholly owns Washington Sightseeing. By tying 
in its acquisition of ATI with Washington Sightseeing and Grey- 
hound Highway, a brokerage firm and another wholly-owned sub- 


sidiary, Greyhound will have acquired the means to put a squeeze 


on its charter and sightseeing competitors. If Greyhound would 


divest itself of ownership of Washington Sightseeing and restrict 
itself from entering into any agreements with earriers authorized 
to perform local charter and sightseeing services, the major 
threat of creating a monopoly would pe somewhat distilled. 

In its overall operations Greyhound, after first acquiring 
Washington Sightseeing, is in a position to render irregular 
route charter and special operations to and from places in the 
District of Columbia, as well as from points and places from the 
District of Columbia to the Arlington National Cemetery and Mount 


Vernon, Virginia, and return. Further, upon the acquisition of 
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Washington Sightseeing, Greyhound directly, or via one of its 
subsidiaries, began a process of contacting various hotels and 
motels in the Metropolitan District toward the end that its 
charter and sightseeing services would be made available. It 
made special arrangements with the Washington Hilton, the 
Statler Hilton, and others for the direct sale at the said 
hotels and motels of its charter and sightseeing services for 
fixed considerations to the exclusion of all competitors, 
either through Washington Sightseeing or Greyhound Highway. 

Greyhound, by means of Greyhound Highway, operating as 
a broker in the Washington Metropolitan District under provisions 
of the Interstate Commeree Act, has and is making Greyhound's 
charter and sightseeing service in the Metropolitan District 
available to all parties with whom it comes into direct 
contact or by means of solicitation. Greyhound also operates 
Greyhound Lines, an interstate commerce regular route carrier 
in the Washington Metropolitan District as a charter and special 
operator under the exception provisions of Section 1(a) (4); 
Article XII, Title II, of the Compact and Order No. 366, served 
by the Commission June 17, 1964. The suggested restriction herein- 
before stated relating to Greyhound and Washington Sightseeing 
should also receive consideration in regard to Greyhound Lines, 
in that Greyhound Lines could be considered a "carrier authorized 
to perform local charter and sightseeing services". | 

The Court will note that Greyhound, a holding company, by 


means of the four corporations, three of which are wholly-owned 


subsidiaries, and the fourth (ATI), to be acquired as such, will 


== 


have the means of controlling all of the charter and sightseeing 


needs and requirements of all parties coming to visit the Metro- 
politan District. Therefore, if Order No. 951 of the Commission 
is sustained, Greyhound will have gained almost sole access to 
the only other source of sightseeing and charter business that 
it does not presently control. 

All parties to this proceeding, whether they be the appli- 
cant or protestants, concede that the vast majority of visitors 
traveling to and from the Metropolitan District by means of 
public transportation are presently using the mode of airplane 
travel and that once these persons reach either Dulles or 
National Airports their major means of public transportation 
to Washington, D. C. from these selected points is by means of 
Airport Transport's services. 

It is a fact that AB&W does render a bus passenger service 
from National to the District of Columbia, but it is important 
the Court note that the points of embarking and disembarking 
at National from an AB&W bus is at points and places in the 
airport which are not part of the main terminal buildings. On 
the contrary, the said stops are located at places in the air- 
port where they would be of convenience to an airport employee 
rather than a passenger having a prior or subsequent movement 
by airplane. 

The same applies with respect to WV&M at Dulles. There, 
too, patrons using WV&M's services, must embark or disembark 


from a stop other than provided for passengers having a prior 
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or subsequent movement by air. Charter parties originating 
ft at points and places peyond the limits of the Metropolitan 
Area of the District of Columbia traveling to and from the 
} Metropolitan District by air and arriving at either Dulles 
| 


or National, will have as their only means of transporation 
the services of ATI. By what possible means could any 
sightseeing competitor reach or contact these people being 
so transported? : 
When we consider that Greyhound has tied up the sale of 
all sightseeing and charter services from the District's two 


principal sources, namely the Washington Hilton and the 


Statler Hilton Hotels, we must come to the realization that 
a large percentage of the potential users of the sightseeing 

and charter services in the District will have no use for the 

service of Greyhound's competitors. 

The mass transit bus passenger rider will be the most | 
‘seriously affected by the Court reaching a determination | 
‘sustaining the Commission Order in this proceeding. This : 

‘court is advised that in its Order No. 900, (Transit Appendix, Page 1) 
‘the Commission provided for Transit to continue its mass transit 
¥ operations on a non-profitable basis pending the determination 
lof severul issues. That in providing Transit with revenues 
'to meet its costs of operation the Commission took into 
«' consideration the revenue which Transit showed that it was earning 
i through the sale of charter and sightseeing services. To the 


extent that Transit would be denied charter and sightseeing 


ch 
revenues due to the approval of the applicatim in this proceeding, 
its revenues would be lessened and it would be unable to meet its 
operating costs. 
Other than for the decline in revenues in 1968, resulting 
from the April riots and the increase in revenues caused by the 


Inauguration of the President of the United States in January of 


1969, Transit's charter and sightseeing revenues have consistently 


shown an increase (Tr. 738 Transit Appendix page 19). Due to the 
untiring efforts to stay solvent Transit has programmed its 
charter and sightseeing business knowing that it would, by means 

of this service, enjoy revenues that were badly needed by the 
Company and which were acquired by being able to utilize the 
services of drivers whose time was part of the "minimum" guaranteed 
under its Labor Contract. 

In spite of Transit's and the Commission's untiring efforts 
to have Transit operate on a profitable basis, its present 
revenues leave it short of meeting its operating expenses. 

However, wivh the acquisition of the control of ATI, Greyhound 
will control the movement of all persons, other than the movement 
by private automobile, arriving at either of the two airports 
destined to points in the Metropolitan District and through its 
proker corporation and its drivers, it will provide unto itself 
the means of controlling the majority of all the possible sight- 
seeing and charter business. 

In its Order No. 900, (Transit Appendix, Supra) Docket 


No. 194, the Commission provided that Transit should operate its 
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mass transit system on a non-profitable basis pending the 
Commission's further determination and in so providing gave 
consideration to the fact that Transit collected revenues 
from its sightseeing and charter pusiness of approximately 
$1,841,033.24 in 1968. To the extent that Transit, through 
competition with Greyhound, would lose all or part of the 
said revenue, it will be caused to seek increased fares | 
just to stay alive and operate. It is clearly seen that 
Transit is dependent upon the revenue achieved through its 
charter and sightseeing services. 

A like situation will be true in the case of WV&M which 
recently applied for and received a fare increase in its over- 
all operations. Its current rates of fare are set out in Com- 
mission Order No. 907. Here, as in the case of Transit, to 
the extent that WV&M loses all or any part of its charter revenues 
(the approximate sum of $240,000.00), (Tr. 810 Transit Appendix, 


page 29), the Commission will have to be requested to increase 


WV&M's fares in order that it may maintain its regular route 


operations on a profitable basis. 

The acquisition by Greyhound of ATI will enable it to round 
out the missing link in its overall plan to eventually control 
all or a vast majority of the sightseeing and charter business 
in the Metropolitan District. We all know that more and more 
people are traveling to the Metropolitan District by air trans- 
portation and, therefore, it would be just as easy for'a Greyhound 
proker, agent, or ticket seller to control the traveler’ s trans- 


portation requirements in the Metropolitan District bythe sale 
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of a packaged deal covering all of his requirements in the 
District as it would be to sell him a trip to and from one 
of the Airports. 

Within recent years, Greyhound has expanded its opera- 
tions into diversified fields of endeavor as well as the 
operation of transportation systems to and from municipal 
airports in a number of the largest cities in the country. 

Due to its wealth and expansion programs, competition must 
fall by the wayside. Normal bus competition cannot exist 
along side such a giant as Greyhound. 

Greyhound's endeavor to acquire ATI in this proceeding 
is by design and well planned. It is presently acquiring 
taxicab and bus transporation companies throughout the country 
whose services are principally operated to and from airports. 
Greyhound, through its financial means, is able to acquire by 
purchase, lease, or contract, properties and operations to 
puild an organization against which the small entrepreneur 
cannot compete. 

In view of the fact that Greyhound, by acquiring ATI, 
will have rounded out an overall plan which, in principal, . 
would enable it to eventually choke off its competitiors in the 
sightseeing and charter business in the Metropolitan District, 
it would be inconsistent with the public interest to permit 
this gigantic octopus to destroy its competition. 


Article XII, Section 12(a) of the Compact provides that 


it shall be unlawful, without prior approval of the Commission, 


== 
for any carrier which operates in the Metropolitan District 
to acquire control, through stock ownership, of any carrier | 
which operates in the Metropolitan District. As Greyhound 
already has stock control of Washington Sightseeing the 
instant application should be denied, unless Greyhound is 
willing to divest itself of omership of Washington Sightseeing 
and agrees to be restricted, in this proceeding, from entering 
into any agreements with any carrier authorized to render Ideal 
charter or sightseeing services. 

Although this Court has found in prior decisions that the 
Commission has great latitude in the formation of new rules | 


‘based on its own conception of the needs of the traveling 


public (see Alexandria, Barcroft and Washington Transit Company 


vs. Washington Metropolitan Area Transit Commission, No. 8933, 


United States Court of Appeals, Fourth Circuit, 323 F. 2d 777 
'(1923)), yet it should not close its eyes to prior and present 
‘decisions of the Interstate Commerce Commission. A very basic 


rule is laid down in the case of Best Transport, Inc., Contract 


‘Carrier Application, 88 MCC 147, decided October 1, 19€1, wherein 


'the Commission made the following finding: 

"To approve common control among motor carriers, without 

regard to the number of carriers which would thereby be 

controlled and managed in a common interest, would ig- 

nore the practicalities of economic regulation and would 

invite a plethora of similar applications by other persons 

subject to our jurisdiction." 

The above case is directly in point with the present proceeding. 
Greyhound, the giant of passenger transportation, is now so 
diversified that it controls numerous corporations dealing with 


‘ numerous interests, the majority being within the realm of trans- 
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portation for hire. 

There are many more Interstate Commerce Commission decisions 
dealing with the problem of common control and all lean to the 
limitation on extended authority in this field. 

In the instant proceeding Greyhound is attempting to avoid 
a showing of public commerce and necessity, as none exists. There 
has been no showing of a need; existing services are shown to be 
sufficient. Not one member of the traveling public supported the 
Greyhound application in any manner or form. By the purchase 
of ATI, Greyhound hopes to invade the charter and sightseeing 
fields--at the detriment of existing carriers and the traveling 


public--without the need of public support. The monster is 


attempting to show the power of the dollar as the means to 


its end. 

One particular point of procedure should be called to the 
attention to the Court, not only to illustrate put also to 
demonstrate a complete disregard of its duties and responsibilities 
to the traveling public by the commission in this case and its 
failure to sustain the duties imposed upon it by the Washington 
Metropolitan Area Transit Regulation Compact (Compact ). 

Transit and WV&M filed a joint petition for reconsideration 
of Order No. 951 on July 7, 1969, at 4:00 p.m., just 45 minutes 
pefore the close of official business of the Commission for that 
particular day. The joint petition contained 5 pages, excluding 
the Certificate of Service. Before the close of business for 


July 7> 1969, the Commission in a two-page typewritten order, denied 
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the application of Transit. This order failed to mention WV&M 
and thus did not deny the applicatim of WV&M. The Order of 


July 7, 1909, did deny an application of Gray Line and on July 8, 


1969, the Commission issued an amended Order denying the appli- 


cation of White House. 

How much consideration was given to the application for 
reconsideration? Can a human being digest the impact of such 
a petition, consider all necessary merits, decide the issues, 
prepare a response and submit the same in typewritten form, all 
within 45 minutes. 

If the Commission amended the Order of July 7, 1969, due 
to its failure to specifically deny the application for recon- 
sideration of White House and in so doing again did not speci- 
fically deny the application for reconsideration by WV&M, is it 
not true that this case has no standing before this Court and 
factually the application for reconsideration by WV&M would be 
controlling. Is it not true that the Commission has failed to 
comply with Section 16, Article 12 of the Compact which imposes 
an affirmative duty upon the Commission to grant or deny! petitions 
for reconsideration and to do so within 30 days after the filing 
of such a petition? Reflecting on the above, one can only 
conclude that the Commission has ignored its responsibilities 
to the traveling public and to the protestants in this proceeding 
and have twisted the parts to achieve a pre-judged Boncausiione 

To conclude the procedural matter we call attention to the 


reasoning in support of Orders No. 961 and No. gc2. Order No. 
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9s1 had stated in the body thereof that the Commission would 


submit its written’ reasons for the denial at a later date. The 


statement of support, or reasoning for denying the applications 


for reconsideration was served September 1l, 1969, o5 days 

after the filing of the said Order. May we ask again how the 
Commission denied three of the four applications for reconsideration 
(no action having been taken on the application for reconsideration 
filed by WV&M), within 45 minutes and then take 65 days to find 
support for their action. 

WHEREFORE, D. C. Transit System, Ine. and the Washington, 
Virginia and Maryland Coach Company, Inc. respectfully pray that 
Order No. 951 of the Washington Metropolitan Area Transit Com- 
mission be set aside and that the application of the Greyhound 
corporation be denied. 


Respectfully submitted, 


Manuel J. Davis 

Paul M. Cowgill, Jr. 
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BRIEF OF THE GREYHOUND CORPORATION, 
INTERVENOR IN SUPPORT OF RESPONDENT 


STATEMENT OF THE CASE 
This is an action brought under Title I, Article XI, Section 17a) of the 
Washington Metropolitan Area Transit Regulation Compact (Public Law 86-794, 
74 Stat. 1031 (1960), 1 D.C. Code 1410-6 (1961 Ed.)) to enjoin, set ‘side and 
annul Orders of the Washington Metropolitan Area Transit Commission 


(W.M.A.T.C.), served June 4, 1969, July 7, 1969, and July 8, 1969, in 


Docket No. 195, captioned "Application of The Greyhound Corporation to 
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1/ 
Acquire Stock Control of Airport Transport, Inc .” Pursuant to said Orders, the 


transaction approved and authorized thereby has been consummated by the parties 
and the required ground transportation service at both the Washington National 
and Dulles International Airports is being provided by Greyhound Airport Service, 
Inc., the new name which has been given to A.T.I. 


BRIEF SUMMARY OF PROCEEDING 
BEFORE THE W.M.A.T.C. 


By application filed with the W.M.A.T.C. on December 12, 1968, The 
Greyhound Corporation (hereinafter referred to as Greyhound) sought authority 
under Title I, Article XII, Section 12(a)(2) of the Compact to acquire control of 
A.T.I., through the purchase of all of that carrier's issued and outstanding stock 
from ITT Consumer Services Corporation for a total cash consideration of 
$1,350,000. As pointed out by applicant and recognized by the W.M.A.T.C., 
approval of that transaction would shift the ownership, control and management 
of A.T.1. from ITT Consumer Services Corporation, which corporation had 
relatively little interest and experience in the field of transportation, to Grey- 
hound, which company specializes in motor passenger transportation and is a 
recognized leader in that industry. 

Although A.T.I. previously had held the necessary contract with the 
Federal Aviation Administration (FAA) relating to the provision of the required 
ground transportation service for airline passengers traveling to and from both 
Washington National and Dulles International Airports, on December 31, 1968, 
A.T.I.'s five-year contract expired and, after submission of Invitations for 
Proposals of Service to all interested carriers and proper review of such 
Proposals by all departments of the FAA, Greyhound was selected and awarded 


the new contract for such service over seekers thereof, including A.T.I., for a 


1/ Copies of the said Orders were attached to the Petition To Review 
as Appendices A, B, and C, respectively. 
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five-year term commencing January 1, 1969 and ending December 31, 1973. In 


view of such action, and in order to permit an orderly transition in the change of 
airport operators and avoid any hiatus in the service to the public, Greyhound 
applied for, and on December 18, 1968, by Order No. 899, Greyhound was granted, 
ete to temporarily control, manage and operate A.T.I. for a period of 180 
ae 

Authority for consummation of the proposed transaction was required by 
the W.M.A.T.C., in view of the provisions of Title 1, Article XT, Section 12 
(a)(2) of the Compact and the fact that Greyhound Lines, Inc., a wholly-owned 
subsidiary of The Greyhound Corporation, then owned and operated Washington 
Sightseeing Tours, Inc., 2 carrier certificated by the W.M.A.T.C. to conduct 
certain charter and sightseeing operations within the Washington Metropolitan 
Transit District. (See D. C. Transit System, Inc. - Control - W.V. & M. » 93 
M.C.C. 621 (1964)) : 

Formal hearings were held on the application for permanent control of 
A.T.1. on February 18, 27, 28, March 3 and 6, 1969 and said hearings were 
presided over by George A. Avery, Chairman of the W.M. A.T.C. Three pro- 
testants, namely, The Gray Line, Inc., D. C. Transit System, Inc. and the 
latter's wholly-owned subsidiary, W. V. & M. Coach Company, appeared in 
opposition to the application. In addition, at the hearing, over the opposition 
of Greyhound's counsel, White House Sightseeing Corporation was permitted to 
belatedly intervene and participate in the proceeding. | 

At the outset of this pleading, it is significant to point out that ah one of 
the said protesting carriers or petitioners in this proceeding presently holds the 
required contract with the FAA, permitting operations on the airport properties 


involved, or the operating authority required by both the W.M.A.T. Cc. and the 


mey/ A copy of said Order is attached hereto as Appendix A. 
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Virginia State Corporation Commission to provide the required ground transpor- 
tation services at and between the airports involved. Moreover, only two peti- 
tioners, D. C. Transit and its subsidiary, W. V. & M., have shown even the 
slightest interest in providing the required airport service, for they alone 
submitted a joint proposal of service in response to the Invitations issued by the 
F.A.A. Their proposal was so pro forma it was promptly rejected. However, 
had their joint proposal been accepted and they selected, admittedly, they would 
have sought to purchase A.T.I., the same as Greyhound did and for the same 
reasons. (Tr. 817-820) Furthermore, despite their extensive local sightseeing 
operations, they would not have felt that consistency with the public interest 
would have required them to permanently dispose of their sightseeing operations 
to obtain W.M.A.T.C. ‘approval, as they have urged should be required of Grey- 
hound. (Tr. 762) Petitioner, White House, admittedly received an Invitation but 
lacked the financial resources to provide either the services or facilities required. 
(Tr. 716) Petitioner, Gray Line, likewise received an Invitation but made no 
proposal as its management "felt it was not a profitable operation under a five- 
year contract" and decided to leave the pro vision of such uneconomical service 
to some other carrier. (Tr. 612) Therefore, the opposition to the transaction 

by petitioners does not stem from any ability or desire on their part to provide 
such required airport ground transportation service or any competition between 
such airport ground transportation by Greyhound with any similar service 
presently being pro vided by them. Instead, their opposition to the transaction 
stems solely from their effort to collaterally attack in this proceeding the 
transaction by which Greyhound properly and lawfully acquired stock ownership 


of Washington Sightseeing Tours more than three years ago, by belatedly con- 


tending here that such acquisition required the prior approval of the W.M.A.T.C. 


Thus, they improperly seek to use this transaction to accomplish, by in- 


direction, that which they could not accomplish directly with respect to that 
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matter, by contending that appro val of the transaction would permit Washington 


Sightseeing Tours to improve its present competitive position to the detriment 

of their companies and, therefore, the Commission should either deny the trans- 
action or require, as a condition to its approval, that Greyhound divest itself of 
stock ownership in Washington Sightseeing Tours. In this connection, prptestants 
sought to argue that Greyhound had unlawfully acquired stock control of Washing- 
ton Sightseeing Tours in that prior approval of the transaction by the W.M.A.T. Ce 
as wellas the I.C.C. was not obtained. However, Commissioner Avery, acting 
as the Hearing Officer, after hearing extensive arguments from counsel on both 
sides with respect to this issue, including a2 complete account of the history of 
that transaction, reference to pertinent documents and decisions urged als support 
of the respective positions, properly concluded that a charge of unlawful control 
of another carrier and any evidence in connection therewith, was not maineent to 
or a proper issue in the proceeding before the Commission. The Commission 
found that an entirely adequate remedy was available to raise this issue by an 
appropriate complaint and investigation proceeding as expressly pro vided for 
under Section 13 of the Compact, should the protestants desire to avail them- 
selves of that legal action and seek such extraordinary and drastic action as 
requiring the divestiture of existing stock control (Tr. 773-203). Incidentally, 
protestants have had three years within which to file such a complaint and obtain 
an appropriate hearing on their charge, but have never seen fit to avail them- 
selves of such action, either before or after the filing of this application and 
hearing thereon. Significantly, by its ruling, the Commission has not fore- 
closed protestants from having their day in court and being afforded a full and 
fair opportunity to obtain a ruling on the legality of Greyhound's ownership of 
Washington Sightseeing Tours, but merely advised them that their appropriate 
remedy lies under Section 13 of the Compact, rather than in this proceeding. 
Thus, W.M.A.T.C. simply has properly ruled that this is neither the pEropen 
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type of proceeding or procedure by which to raise and dispose of this serious 
charge of unlawful control. 

After completion of the hearings on this transaction, the Commission 
issued its Order No. 951, on June 4, 1969, wherein, after careful consideration 
and discussion of the evidence presented and each of the issues raised, it con- 
cluded that the transaction had been shown to be consistent with the public 
interest and it approved and authorized the transaction subject to the following 
conditions: 


"(a) Any change in arrangements or agreements, formal 
or informal, between hotels and motels and their personnel, 
on the one hand, and Washington Sightseeing Tours, Inc. 
and its personnel, on the other hand, of whatever nature, 
shall be reported in writing to this Commission within 10 
days of the change; and 


'(b) The Commission reserves the right to impose additional 
conditions with respect to the use of vehicles and other 
facilities in the Airport Transport operation, for the solici- 
tation of business for Washington Sightseeing." 


On July 7, 1969, joint applications for reconsideration were filed by Gray 


Line and White House Sightseeing Corporation and by D. C. Transit System, Inc. 
and its wholly-owned subsidiary, W. V. & M. Coach Company, wherein the said 
protestants reargued, as they had at the time of the hear ing and previously in 
their briefs, that approval of the proposed transaction was contrary to the public 
interest and detrimental to the sightseeing industry within the Washington 
Metropolitan Area. The only two new matters raised were the contention that 
the finding of consistency with the public interest was not supported by substan- 
tial evidence and a request for further hearing filed jointly by The Gray Line 
and White House. Subsequently, on July 7, 1969, the Commission issued Order 
No. 961, which, after making reference to its prior Order No. 951 in this pro- 
ceeding, stated as follows: 
"Today The Gray Line Corporation and D. C. Transit 
System, Inc., protestants, submitted applications for recon- 
sideration and Gray Line requested further hearing. We 
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have carefully reviewed the grounds put forth in support 

of the relief requested and have concluded that the appli- 
cations should be denied. Furthermore, circumstances 
require that the denial be issued immediately. The 
Greyhound Corporation is already operating ATI, providing 
bus and limousine service to Washington National and Dulles 
International Airports pursuant to temporary authority 
granted by this Commission in Order No. 899 (which 

expired in June 1969) and pursuant to the authority of 

Order No. 951 in effect since June 4, 1969. Under Title 

Il, Article XII, Section 16 of the Compact, the filing of an 
application for reconsideration of a Commission Order acts 
as a stay upon the execution of the Order until the final action 
of the Commission upon the application. In order to avoid any 
hiatus in the legal authority under which ATI is operated, we 
will deny the applications today and will publish a discussion 
of our reasons after we have had sufficient time to commit 
them to writing. 


"Therefore, it is ordered that the applications of The 
Gray Line Corporation and D. C. Transit System, Inc. be 
and they are hereby denied." 3/ ! 

Subsequently, on July 8, the Commission issued Order No. 962, Locos 
it made reference to its prior Order No. 961 and the fact that it had inadvertently 
failed to mention that White House Sightseeing Corporation, a carrier wholly 
independent of either Gray Line or D. C. Transit, had been joined in the Gray 
Line application for reconsideration and specifically ordered that the application 
of White House Sightseeing Corporation for reconsideration and further hear ing 
likewise was denied. | 

The Complaint in this proceeding was filed with the Court on September 
5, 1969. Subsequently, on September 11, 1969 the opinion which Order No. 961 
of the W.M.A.T.C. stated would be issued in this matter was issued, and 


thereby the W.M.A.T.C. considered each of the various arguments advanced 


by protestants in their applications for reconsideration and set forth its; reasons 
4 


for denying those applications. 


3 / As previously indicated, only two applications for reconsideration were 
— filed, one jointly Gray Line and White House Sightseeing and the other 
jointly by D. C. Transit and its wholly-owned subsidiary w.V. &M. 


4 / Acopy of said Order was attached as Appendix 2 to Brief of Petitioners 
—— Gray Line and White House. 
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STATUTES INVOLVED 
The pertinent sections of the Washington Metropolitan Area Transit 


Regulation Compact (Compact), involved in this transaction, are as follows: 


Title 1, Article XII, Section 12(a), relating to "consolidations, mergers 


and acquisition of control" provides as follows: 


"}2. (a) It shall be unlawful without approval of the 
Commission in accordance with this Section—— 


(1) xxx 


(2) For any carrier which operates in the Metropolitan 
District or any person controlling, controlled by, or under 
common control with, sucha carrier (i) to purchase, lease 
or contract to operate the properties, or any substantial 
part thereof, of any carrier which operates in such Metro- 
politan District, or (ii) to acquire control through ownership 
of its stock or otherwise, of any carrier which operates in 
such Metropolitan District. 


(b) Any person seeking approval of any transaction to 
which subsection (a) applies shall make application to the 
Commission in accordance with such regulations as the 
Commission shall prescribe. If, after hearing held upon 
reasonable notice, the Commission finds that, subject to 
such terms, conditions, and modifications as it shall find 
to be necessary, the proposed transaction is consistent 
with the public interest, it shall enter an appropriate order 
approving and authorizing such transactions as so conditioned." 


Title II, Article XII, Section 13 of the Compact, relating to "complaints 
and investigations by the Commission provides as follows: 


13. (a) Any person may file with the Commission a 
complaint in writing with respect to anything done or 
omitted to be done by any person in contravention of any 
provision of this Act, or of any requirement established 
pursuant thereto. If the person complained against shall 
not satisfy the complaint and there shall appear to be any 
reasonable grounds for an investigation, the Commission 
shall investigate the matters complained of. Whenever 
the Commission is of the opinion that any complaint does 
not state facts which warrant action on its part, it may 
dismiss the complaint without hearing. At least ten (10) 
days before the date it sets a time and place for a hearing 
on a complaint, the Commission shall notify the person 
complained of that the complaint has been made. 


(b) The Commission may investigate any facts, conditions , 
practices, or matters which it may find necessary or proper 
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in order to determine whether any person has violated 

or is about to violate any provision of this Act or any 
rule, regulation, or order thereunder, or to aid in the 
enforcement of the provisions of this Act or in prescrib- 
ing rules or regulations thereunder, or in obtaining 
information to serve as a basis for recommending further 
legislation. The Commission shall have the same power 
to proceed with any in vestigation instituted on its own 
motion as though it had been appeled to by complaint. 


(c) If, after affording to interested persons reasonable 
opportunity for hearing, the Commission finds in any 
investigation instituted upon complaint or upon its own 
initiative, that any person has failed to comply with any 
provision of this Act or any requirement established pur- 
suant thereto, the Commission shall issue an appropriate 
order to compel such person to comply therewith. 


(d) For the purpose of any investigation or any other pro- 
ceeding under this Act, any member of the Commission, 
or any Officer designated by it, is empowered to administer 
oaths and affirmations, subpoena witnesses, compel their 
attendance, take evidence, and require the production of 
any books, papers, correspondence, memoranda, contracts, | 
agreements, or other records which the Commission finds 
relevant or material to the inquiry. My 


THE ISSUES PRESENTED 


Briefly, but fairly summarized, the Petition for Review and Petitioner's 


Briefs submitted in support thereof raise but two basic and fundamental issues, 


which are as follows: 


(1) Whether the Orders of the W.M.A.T.C. finding 
that the transaction involved is consistent with the 
public interest and approving and authorizing the 
same, and denying Petitioners’ Applications for 
Reconsideration and Further Hearing, are based 
upon adequate findings , supported by substantial 
evidence of record and in accordance with applicable 
law, or were issued arbitrarily, capriciously or 
otherwise unlawfully? 


Whether W.M.A.T.C. erred, as a matter of law, 
in holding that charges advanced by Petitioners 
that Greyhound's acquisition of control of Washington 


sic 


Sightseeing Tours, without prior regulatory 
approval, was unlawful, to be irrelevant to the 
issues involved in this proceeding but to be 
appropriate for consideration in a complaint 
proceeding instituted under Section 13 of the 
Compact? 


ARGUMENT 


I. The Statutory Standard Of Proof Expressly 
Found To Have Been Fulfilled 


As previously indicated above, the statutory standard of proof imposed 
upon Greyhound in the proceeding before the W.M.A.T.C. was that of demon- 
strating that the proposed transaction was "consistent with the public interest.” 
That broad statutory standard of proof has not been further defined by the statute 
for the Congressional Authorities creating the W.M.A.T.C. deliberately em- 
ployed the phrase "consistency with the public interest" in order to provide that 
regulatory agency with the broad discretion which it unquestionably requires in 
disposing of various types of transactions under that section of the Compact. In 
effect, Congressional Authorities have commended adjudication of such matters to 
the sole discretion of that expert regulatory body, limited only by the requirement 
that its actions not be taken arbitrarily or capriciously. The statutory language 
here involved is modeled after Section 5(2) of the Interstate Commerce Act. Ac- 
cordingly, the phrase "consistent with the public interest" is one which often has 
been construed both by the Interstate Commerce Commission and the Federal 
Courts. Perhaps the most frequently cited and most commonly accepted 


definition of the phrase "consistent with the public interest" is that found con- 


tained in Seaboard Air Line Railroad Company - Atlantic Coast Line Railroad 
Company, 320 1.C.C. 122, 130 (1963): 


"As judicially construed, the phrase ‘consistent with the 
public interest’ means the same as compatible with the public 
interest or not contradictory or hostile to the public interest." 


(See other cases cited therein) 
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The Courts also historically have recognized that Congress has delegated 


to the Commission a very wide range of discretion in determining whether a 
particular transaction is consistent with the public interest. In M&M Transporta- 
tion Co. v. United States, 128 F. Supp. 296, 298 (D. Mass. 1955), aff'd 350 U.S. 
857, the Court recognized that "the discretion of the Commission in a section 5 
proceeding is sweeping. ' And inO.C. Wiley & Sons v. United States, 85 F.Supp. 
542, 545 (W.D. Va. 1949), aff'd 338 U.S. 902, the Court stated: 

't* * *Jt has been often recognized that Section 5 confers broader | 

authority and greater administrative discretion than most any 

other section of the Act and that the legislative history of the 

recent amendments to this section of the Act show congressional : 

intent to broaden the authority of the Commission. We are, 

accordingly, of the opinion that the Commission's report and 

order, approving the transfer upon terms and conditions found | 

to be just and reasonable and consistent with the public interest, 

should not be set aside." 

In making its determination of whether a particular transaction is con- 
sistent with the public interest, the Commission is primarily concerned with the 
quality of service that will be available to the public, and whether an improved 
or more efficient service to the public will result. It also considers whether the 
proposed transaction will so impair the operations of other carriers as to diminish 
the quality of service that they are rendering to the public. 

Furthermore, it is significant to point out that even in cases where the 
service which the carrier to be acquired would be rendering would be directly 
competitive with that provided by protestants, which is not the case here, both 
the Interstate Commerce Commission and the Federal Courts have held in 
numerous instances, that the mere fact that certain of the protesting carriers 

| 
may suffer some diversion of traffic and revenue as a result of the approval of 
the proposed transaction, does not render that transaction inconsistent ‘with the 
public interest, particularly if its approval will result in improved ser vice to 
the public and the advantages flowing from the transaction outweigh any disadvan- 


tages which might occur as a result thereof. For instance, in Baltimore 
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Transfer Co. v. 1.C.C., 114 F. Supp. 558, 565, the Court stated: 


"Tt is not inconsistent with the public interest if, in order to 
provide the public with improved service, purchase approved 
would affect adversely the revenues of a protesting carrier." 


ansamerican Freight Lines, Inc. -Purchase-Harold D. Gorman, 5 


See also Tr: g : 


M.C.C. 712 (1938); Super Service Motor Freight Co. , Inc. -Purchase Selman 
and Jenkins, 45 M.C.C:; 432 (1947); and N. C. Purdie Corp. -Purchase - 


Hoffman's Motor Transportation, 57 M.C.C. 790 (1951). 


II. Scope Of Judicial Review In Proceedings Of This 
Nature Is Narrow And Well-Defined 


The law is well-settled that an order of a regulatory commission, such 
as the W.M.A.T.C., carries with it a presumption of validity and that the scope 
of judicial review of such orders is extremely narrow and well-defined. The 
limited scope of judicial review in proceedings of this nature has perhaps been 
best and most succinctly stated in United States v. Pierce Auto Lines, 327 U.S. 
515, 535-536 (1946), wherein the Supreme Court, in reversing the lower Court's 
decree upsetting the Commission's decision granting certain operating authority, 
delineated the function of the reviewing Court as follows: 


mye think the Court (below) misconceived not only the effects 
of the Commission's action in these cases, but also its own 
function. It is not true, as the opinion stated, that '. . . the 
Courts must in a litigated case, be the arbiters of the paramount 
public interest. ’ This is rather the business of the Commission 
made such by the very terms of the statute. The function of 
the reviewing Court. . . is limited to ascertaining whether 
there is warrant in the law and the facts for what the Commission 
has done. Unless in some specific respect there has been 
prejudicial departure from requirements of the law or abuse 
of the Commission's discretion, the Reviewing Court is without 
authority to intervene. It cannot substitute its own view con- 
cerning what should be done, whether with reference to competi- 
tive considerations or others, for the Commission's judgment 
upon matters committed to its determination, if that has support 
in the record and the applicable law. Wy 


Accord, Universal Camera Corporation v. Labor Board, 340 U.S. 474, 


48 (1951); Mississippi Valley Barge Line Co. v. United States, 292 U.S. 282, 
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286 (1934); Virginian Ry. Co. v. United States, 272 U.S. 658, 663 (1926); 
Interstate Commerce Commission v. Union Pacific Ry. Co., 222 U.S. 541, 547 
(1912); Alexandria Barcroft & Wash. Tr. Co. v. United States, 103 F. 607, 609 


—————— 


(B.D. Va. 1951); Carolina Scenic Coach Lines v. United States, supra, at 56 F. 


Supp. 803. 

Thus, it is now universally recognized that upon a Court's aeteeminine 
that a regulatory agency has not misapplied the law, that its findings are sufficient 
to indicate the basis for the conclusions reached and that such findings have sub- 
stantial support in a record, the power of review is exhausted and the decision 
of the regulatory agency being attacked should not be altered by the reviewing 


Court: 

™* * * The scope of judicial review of an Interstate Commerce | 
Commission order includes consideration of whether the ultimate) 
conclusions of the Commission are supported by substantial evi- 
dence on the record considered as a whole, are free from errors, 
of law, and are not so arbitrary or capricious as to constitute an 
abuse of discretion. Administrative Procedure Act, Section 10(e) 
(5 U.S.C. A. §1009(e) ); Universal Camera Corp. v. N.L.R.B., 
340 U.S. 474, 71 S.Ct. 456, 95 L.Ed. 456 (1950); State of North 
Carolina v. United States, D.C., 210 F. Supp. 675 (1962). if the 
court is affirmatively satisfied that the Commission's order does 
depart from these standards, then the court must sustain the order, 
notwithstanding that we might have adopted a different point of view 
upon the same facts and law. Unit States v. Pierce Auto Freight 
Lines, Inc. , 3270. S. 515, 66S. Ct. 687, 90 L.Ed. B21 (1946) | 


46) | 
Youngblood Truck Lines v. United States, 221 F. Supp. 809, 812." 
(Emphasis Supplied) i 


"The scope of review by a three-Judge Court is a 
well-settled rule that can best be generalized to the effect 
that where the Commission's orders lie within the scope 
of the Commission's statutory authority and are based upon 
adequate findings, supported by substantial evidence, they 
should not be set aside, modified or disturbed by the Court 
on review." (Southern Railway Co. v. United States 154 
F. Supp. 562, 565 A d. Mem., 355 U.S. 370 1958) 


* * * Eyen when resort to courts can be had to review a 
Commission's order, the range of issues open to review 

is narrow. Only questions affecting constitutional power, 
statutory authority and the basic prerequisites of proof can 

be raised. If these legal tests are satisfied, the Commission's | 
order becomes incontestable. * * *" 


SASh— 
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'™* * * Having found that the record permitted the Com- 
mission to draw the conclusion that it did, a court travels 
beyond its province to express concurrence therewith as an 


original question. * * * (Rochester Tel. Corp. Vv. United 
States, 307 U.S. 135 (1939) at 139-140 and 146) 
"So long as there is warrant jn the record for the 

judgment of the expert body it must stand. . . 'The 

judicial function is exhausted when there is found to be 

a rational basis for the conclusions approved by the 

administrative body.’ " (Interstate Commerce Commission 

v. Jersey City, 322 U. S. 50 4) at 5 

The Commission's judgment is to be exercised in the light of the facts of 
each individual case. The Courts of review are not concerned with the correct- 
ness of the Commission's reasoning or with the consistency or inconsistency of 


decisions which it may have rendered in other cases. Federal Communications 


Commission v. wOKO, 329 U.S. 223, 227-228 (1946); Georgia Comm. v. United 


States, 283 U.S. 765, 775 (1931); Vir jnian Ry. v. United States, supra; Western 
Paper Makers’ Chemical Co. y. United States, 271 U.S. 268, 271 (1926); 
Carolina Scenic Coach Lines v- United States, 56 F. Supp. 801, 804 (W.D.N.C. 
1944), affirmed 326 U.S. 678 (1944). 

In describing the fact-finding functions of the Commission, a three-Judge 
District Court in Riss & Co., Inc, v. United, States, 100 F. Supp. 468 (W.D.Mo., 


1951), affirmed, 342 U.S. 937, rehearing denied 343 U.S. 937, expressed the 


following (p. 483): 


‘The Commission is the fact-finding body. The court 
does not make findings of fact, but simply determines whether 
or not the Commission's findings are supported by substantial 
evidence. Although the Court and the Commission might differ 
with respect to the weight of the evidence, or what the evidence 
reveals, yet that does not give the court the right to decide 
whether or not the Commission js mistaken in its findings, if 
there is substantial evidence upon which to base those findings. 
In reviewing the evidence there may be instances where our 
finding would be different from that of the Commission, but we 
have no authority to substitute its views as to the facts for that 
of a trial court or jury.” 


That the Commission is considered an expert in the field of transporta- 


tion is clearly stated in Clay Hyder Trucking Lines, Inc. v. United States, 
Sra 


234 F. Supp. 673, 675 (W.D.N.C. 1964): 

"Although the Interstate Commerce Commission does 
not enjoy unbounded discretion in the exercise of its regula- 
tory powers, it nevertheless ‘is the expert in the field of 
transportation, and its judgment is entitled to great 
deference because of its familiarity with the conditions 
in the industry which it regulates.’ East Texas Motor 


Freight Lines v. Frozen Food Express, 351 U.s. 49, 78 

S.Ct. 574, 100 L.Ed. 917 at oad traS6). (234 F. Supp. 

at 675)." 

The foregoing authorities clearly establish that the requirements of the 
law are met if there is a rational basis, supported by substantial evidence ac- 
corded to it by the law, of the authority sought by Greyhound in this proceeding. 
On the present record, as will be partially shown below, it is clear that the 
discretion conferred upon the W.M.A.T.C. has not been abused in this case, 


and, therefore, its decision is perfectly proper and valid and should be upheld. 


Zl. The Commission's Orders Are Warranted Under The 
Applicable Law And Are Supported By Adequate Findings | 
Based Upon Substantial Evidence Of Record | 


Admittedly, the W.M.A.T.C. made the only finding specifically required 
by the statutory provision governing this transaction, namely, that the transaction 
"is consistent with the public interest” and approved the transaction subject to 
the two conditions previously referred to above. In the sweeping and general 
language of the complaint and in their supporting briefs, petitioners allege that 
the Commission's finding of consistency with the public interest it not properly 
supported by substantial evidence of record and that in making said finding the 


Commission completely overlooked or ignored corporate complexities and size 


of Greyhound, particularly within the Washington Metropolitan Area, and that 


approval of the transaction would "adversely stifle competition" in the sightseeing 
field and place Greyhound in a "predominate posture in the motor carrier trans- 
portation industry within the Washington Metropolitan District with no concomi- 
tant benefits to the public.'"’ These charges are not only grossly improper and 


unfair, but more importantly, are untrue, for the W.M.A. T.C.'s decision 
- 15 - , 


clearly indicates that it carefully and properly considered all phases of this 
transaction, including those continued to be belabored by petitioners and only 
after properly considering and weighing the factors favoring the public interest 


and those alleged to militate against the public interest did the Commission find 


and conclude that approval of the proposed transaction was "consistent with the 


public interest." Significantly, many of the factors relating to new and improved 
service for airport passengers were the same which influenced the F.A.A. to 
select Greyhound as the carrier to provide the required ground transportation 
service at the two Washington Airports, over other seekers of such contract, 
including the prior incumbent operator, A.T.I. As will subsequently be shown, 
few charges, if any, could be more unfair and improper than that leveled by 
petitioners that the Commission's finding of "consistency with the public interest" 
is not supported by substantial evidence of record and the Commission has failed 
to give any, or proper, consideration to the charges of "Greyhound Monopoly" 
and destruction of existing sightseeing operators in the area involved and that no 
“concomitant benefits" would flow to the public from appro val of the transaction. 

Significantly, commencing on page 3 and continuing through page 6 of 
Order No. 951, the initial Order of the W.M.A.T.C. approving the transaction, 
the W.M.A.T.C. notes and briefly discusses many of the factors which led it to 
conclude that approval of the transaction was consistent with the public interest 
and which more than amply justify and support that conc lusion. Briefly comment- 
ed upon, such factors include the following: 

(1) No adverse effect upon existing airport operator or its 

employees — Upon being awarded the required contract for the 

ground transportation services at the Washington Airports by the 

F.4.4., Greyhound had two courses of action immediately available 

it could either file appropriate applications with the W.M.A.T.C. 


and the V.S.C.C. to acquire the necessary Certificates of Public 
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Convenience and Necessity to provide the required airport 
services, which would of necessity duplicate those already 

held by the prior contractor, A.T.I., or it could seek to 
purchase the operating rights and properties of the latter 
carrier at a fair and reasonable price. After careful con- 
sideration, Greyhound decided upon the latter course of action 
for a number of reasons. First, in contract conferences with 
the F.A.A. proper concern was understandably expressed by 
that governmental agency with respect to the effect that any 
award to Greyhound might have upon the existing contractor 

and its many employees which had provided long and faithful 
service. Accordingly, during contract discussions, Greyhound 
assured the F.A.A. that before seeking to duplicate the existing | 


certificated authority of A.T.I. and taking any action which would 


in any way result in the dissipation of the operating rights, equip- 


ment, and facilities of that company, it would first endeavor to | 
purchase the same at a fair and reasonable price. Furthermore, 
Greyhound assured the F.A.A. that it would seek to retain all 

of the present employees of A.T.I. which could meet its qualifi- 
cations and standards. Secondly, to seek operating authority 
duplicating that held by A.T.1. would unquestionably involve 
prolonged and expensive litigation as the same had been 
threatened by the former incumbent contractor A.T.I. 
Therefore, it was readily apparent that it would be far more 
consistent with the interest of all parties concerned, inc luding : 
the traveling public, for Greyhound to purchase A.T.I. which 


was already a going concern, possessing much of the operating. 
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equipment, facilities and personnel required. Thirdly, and 
of equal, if not greater, importance was the fact that unless 
Greyhound acquired the operating rights and properties of 
A.T.I., at least on a temporary basis, prior to January 1, 
1969, thereby permitting it to immediately serve the Airports 
involved, no carrier would have possessed all of the requisite 
authority for such service and this situation posed the threat 


of substantial inconvenience to the traveling public and utter 


chaos for everyone involved. This was particularly true, since 


the incumbent contractor, A.T.I. had notified the F.A.A. that 
it was unwilling to extend its ser vice beyond the December 31, 
1968 expiration date of its contract for the reason that it had 
been experiencing substantial operating losses. Finally, it 
should be noted that the course of action pursued by Greyhound 
is precisely that followed in similar government contract situ- 
ations, where a newly selected contractor seeks to purchase the 
assets of the outgoing contractor and to continue to employ any 
employees which that contractor cannot absorb in other places 
of its operations in order to minimize any adverse effect upon 
either the outgoing contractor or his employees. 

It was in recognition of the above evidence of record that on 
Sheet 3 of Order No. 951 that the W.M.A.T.C. made the following 
pertinent observation and finding: 

"For many years, A.T.I. had the contract with the 


Federal Aviation Administration (FAA) the operator 
of the Washington National or Dulles International 


oy The same is also true of any Order affecting the validity of the transaction 
which has now been consummated and leaves only Greyhound authorized 
to provide the required Airport ser vice. 


ae 


Airports, to provide ground transportation ser ving 
those two airports. In 1968, this contract came up 
for renewal for a five-year period commencing 
January 1, 1969. Several companies, including 
A.T.1. and Greyhound, bid on the contract and the 
F.A.A. awarded it to Greyhound. Thereupon, 
Greyhound undertook to purchase the stock of A.T.I., 
thereby mitigating the adverse impact which loss of 
the contract might have had on it and its employees." 
| 
Obviausly, this aspect of the transaction was consistent with the 
public interest. 
(2) Operating advantages uniquely available to Greyhound for 
the benefit of the public — Being a large and successful motor-bus 
carrier and a recognized leader in the transportation industry, 


Greyhound possesses a plethora of mangement talent in all fields | 
of transportation, including operations, safety, maintenance, | 
accounting, finance, labor, public relations, advertising and | 
government affairs, all of which can and will be made available : 


to A.T.1. whenever assistance and advice in one or more of those 


fields is required. | 
For many years, A.T.I. has lacked any suitable garage ! 
and maintenance facility which admittedly it has badly, if not 


urgently, needed and, as a result thereof, its maintenance 


program has suffered severely, particularly in the past peverat 
years. In contrast to that situation, Greyhound presently owns : 
and operates a large and modern garage and maintenance facility 
on New York Avenue in Washington, D. C. which is immediately 
available for use in connection with its airport operations as | 
Greyhound recently opened a new and extremely large garage , 
facility in New York City to which a portion of the garage | 
maintenance work performed in Washington, D. C. has been 
transferred. Significantly, as a result of A.T.I.'s lack of a 
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suitable garage facility and maintenance program, upon 
assumption of temporary control and management of A.T-I., 
Greyhound discovered that many of the revenue-producing 
vehicles of that company were out of service and unavailable 

to the public and the shortage of such equipment has adversely 
affected service to the public. However, even under temporary 
authority, immediate steps were taken to correct this situation 
and all of the vehicles currently owned and operated by A.T.I. 
were being properly serviced and maintained through appropriate 
facilities of Greyhound. (See Exhibit 1) 

In the past, Greyhound and A.T.I. have had occasion to lease 
equipment from ‘each other and approval of the transaction would 
insure closer cooperation between those affiliated carriers in the 
future. The availability of such lease equipment to both carriers 
can be particularly important to the traveling public during peak 
travel periods, ‘such as weekends and holidays, when either is 
apt to need extra equipment in connection with their operations 


and particularly by A.T.I. during emergency situations, such 


as when periods of bad weather cause airline flights normally 


scheduled to land at airports other than the National Capital 
Airports to be diverted into either the Washington National or 
Dulles International Airports and A. T.I. requires additional 
motor bus equipment on short notice in order to provide needed 
interstate motor bus service for such grounded airline passengers. 
(3) Establishment_and operation of new west side terminal 
facility — In its proposals for the establishment and operation of 
a ground transportation ser vice for the National Capital Airports, 
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the F.A.A. specifically required that the contractor chosen 
agree to establish a terminal in downtown Washington, D. C. 
preferably in a location west of Connecticut Avenue, N.W., with 
a relatively rapid access to the Theodore Roosevelt Bridge or 
Key Bridge, primarily for the purpose of providing service 

to Dulles International Airport. This terminal is to provide 
necessary passenger and baggage handling service for Dulles 
International Airport. The selected proponent may establish 
such other terminals as the needs of the traveling public may 
require. (See Staff Exhibit 1) Complying with that requirement, | 
and partially accounting for its selection as the successful con- 
tractor over other proponents, Greyhound has committed itself 
to establish and operate a new West Side Airlines Terminal 
facility within the District of Columbia. As indicated by the 
F.A.A. proposal, the establishment and use of this new terminal 


facility should substantially convenience passengers traveling to 


or from Dulles International Airport by permitting such passengers 


to either board or be discharged from airport buses at that terminal 
point, rather than having to board or be discharged from such buses 
at the existing East Side Airlines Terminal located at 12th and 

K Streets, N. W., which constitutes the sole airlines terminal ; 
facility in the entire Washington Metropolitan Area. Thus, 

airline passengers traveling to or from Washington, D. C., 

like those traveling to or from New York City, may have the 

choice of using one of two terminals, whichever is located most. 
conveniently to their home, office, hotel or place of business. 


Unquestionably, the establishment of this new terminal facility 


which Greyhound estimated would cost approximately $80,000 
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annually, should convenience thousands of airline passengers 
annually, and it is for this reason that the F.A.A. insisted upon 
the airport operator selected by it agreeing to establish and main- 


tain such a terminal facility. (See Exhibit 1 and Tr. 239) 


(4) Construction of new garage and administrative office 


building — Greyhound also intends to construct a new garage, 
maintenance and administrative office facility at Washington 
National Airport, as such a facility is urgently needed in 
connection with existing airport operations. At the present 
time, the garage and maintenance facility being utilized by 
A.T.1. at the Washington National Airport is totally inadequate 
and unsuitable for the purpose for which it is being used. The 
existing garage building is extremely old and in a dilapidated 
condition and lacks any of the more modern garage and main- 
tenance equipment facilities required to properly service the 
existing and proposed expanded airport fleet of equipment. The 
lack of an operational carwash in that facility recently has 
necessitated Greyhound having all of the present airport taxicab 
vehicles washed at privately-owned car washes in the Metropolitan 
area. Thus, Greyhound proposes to demolish the existing airport 
garage facility 'and to replace the same with a new building which 
will serve both as a garage and maintenance facility, as well as 
a badly needed administrative and operational office for the 
company. The cost of this new building is currently estimated 
at approximately $100,000 and, admittedly, the lack of such a 
facility has heretofore precluded the proper servicing and main- 
tenance of the existing fleet of motor bus equipment owned and 
operated by A.T.I. (See Exhibit 1 and Tr. 239) 
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(5) Operation of more modern, better-maintained and 


larger fleet of equipment — The evidence introduced in this 
proceeding discloses that Greyhound intends that A.T.I. shall 
own and operate a more modern, better-maintained and larger 
fleet of equipment than that company has in the past. Accord- 
ingly, Greyhound proposed that all taxicab vehicles be replaced 
every 24 months, rather than every 30 months, or six months 
sooner than A.T.I. previously had done in the past. Similarly, 
all Limousine vehicles operated by Greyhound will be replaced 
every 36 months, rather than every 40 months, as has been the 
case in the past. With respect to motor bus equipment, such 
equipment will be replaced by Greyhound at least every five 
years, or sooner if the situation requires. The decision to re- 
place the airport taxicab and limousine vehicles on such a shorter 
term basis is predicated on the fact that the miles operated by | 
those vehicles during the shorter term is sufficient to warrant 


their replacement at that time and that any increased costs 


resulting therefrom will be offset by reductions in maintenance 
costs and increased salvage value of the vehicles when sold. | 
Furthermore, such modern equipment is required for the 
comfort and convenience of the traveling public. (See Exhibit 
land Tr. 241) 

Based upon its past analysis of the operations conducted 
by A.T.I., both prior to the submission of its proposal to the 
F.A.A. and since operations under temporary control and 
management, Greyhound is convinced that A.T.I. owns and 


operates too few vehicles, particularly to accommodate the 
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airline traffic during certain peak travel periods. Therefore, 

in order to insure 'the availability of more vehicles and improve 
service for the traveling public, Greyhound intends to immediately 
order 100 new taxicabs, two new limousines and to increase its 
fleet of motor buses by 10 vehicles, or from 24 to 34 vehicles. 


(See Exhibit 1) 


(6) Establishment of new, better and stricter maintenance 


program — Greyhound intends to establish and continue to maintain 
2 far better and stricter maintenance program for A.T.I. than that 
company has had in the past and even under temporary authority 
initial steps had been taken by Greyhound to accomplish this 

result. In the past, the lack of a required garage facility and a 
proper servicing and maintenance program for its taxicabs, 
limousines and motor buses unquestionably has resulted in the 
neglected attention to those vehicles. In many instances, as a 
result of this situation, there have been periods in the past where 

a substantial number of revenue-producing vehicles, the availability 
of which was required to properly service the traveling public, 
were out of service due solely to the lack of proper maintenance. 
Under Greyhound's control and management, a proper and strict 
maintenance program will be established, adhered to and super- 
vised by the company’s new director of maintenance, who already 
has been assigned to this task because of the urgent need for such 

a maintenance program as employed by Greyhound in connection 


with its other airport and motor bus operations. (See Exhibit 1) 


_6/ To date, 106 new cabs have been purchased and 100 additional new 
cabs have been ordered; 20 new limousines have been purchased; 
and 10 buses have been added to the bus fleet. 
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(7) Operation of radio-dispatched cabs — Greyhound also 
intends to equip many, if not all, of the taxicabs owned and 
operated by A. T.I.with two-way radios, provided the necessary | 
approval for installation and operation of the same can be ob- | 
tained from the appropriate authorities. The use of such equip- | 
ment will unquestionably provide A.T.I. with better communication 
between its dispatch office and its taxicab vehicles and drivers, | 
as well as improve its pickup service in the District of Columbia 
and permit some reduction in its existing abnormal deadhead | 


mileage. The use of such radio-dispatched taxicab equipment 


will unquestionably enable Greyhound to provide a faster and 


more dependable taxicab service from points in the Metropolitan | 
Area to the Washington Airports. (Tr. 242-243) Presently, the | 
majority of bsues and limousines owned and operated by A. T.I. i 
are radio-controlled and consideration is being given by Greyhound 
to equipping all such vehicles in this manner. (See Exhibit 1) | 
(8) Institution of new public awareness program — Based 


upon studies made prior to submission of a proposal of service 


at the National Capital Airports, Greyhound is convinced that it : 
can substantially improve the ground transportation ser vice at | 
both Airports and eliminate certain confusion and congestion 
occurring thereat, particularly for deplaning passengers 
requiring service from the Airports, by institution of an 
extensive new public awareness program designed to readily 
inform deplaning passengers of the various types of ground 
transportation service available to them. In order to accom- 
plish this objective, Greyhound intends to install at various 
locations throughout both the Washington National and Dulles 
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International Airports, attractive, informative directional 
signs which will, by quick visual inspection, advise incoming 
passengers as to the various types of ground transportation 
service available to them and the location of the areas from 
which each type of service is operated. Such signs will be 
installed particularly at various locations in high density 
traffic areas, such as in or near the baggage pickup areas, 
as well as outside of the terminal buildings or in the various 
loading areas. Such signs will include destination charts, 
which by 2 quick visual glance will readily acquaint passengers 
requiring ground transportation service with the destination 
areas being served by the vehicles operating from that particular 
location. In addition, vehicles themselves will be properly 
placarded to immediately inform passengers that that particular 
vehicle will be providing service to the destination point or areas 
shown thereon. In this manner, passengers may more promptly 
and conveniently be funneled to the type of service which they 
desire and the area from which it is operated and thereby eliminate 
considerable confusion and uncertainty which presently exists at 
said airports, particularly for persons who are not frequent users 
thereof and are unfamiliar with the available ground transportation 
services. (See Exhibit 1) 

(9) More or better means of advertisement designed to 
acquaint public with services available — Greyhound believes 


that many persons are presently utilizing automobile transpor- 


tation in traveling to and from both Washington National and 


Dulles International Airports, because in many instances they 


are totally unaware of the various types of services which are 
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available to them, particularly from nearby areas in Maryland 

and Virginia where special limousine service is operated. To 

help correct this situation, Greyhound intends to advertise exten-' 

sivley primarily by radio, newspaper or printed literature in 

order to acquaint airline passengers with the various types of 

ground transportation services operated and available to them. 
(10) Construction of new and safer fueling facility — 

Another new facility which Greyhound has committed itself to 

have A.T.I. construct is a fueling and servicing facility at 

Dulles International Airport. The present facility being used 

by A.T.I. at Dulles is not only poorly located with respect to 

properly and conveniently servicing vehicles serving that Airport, 

but more importantly, is considered by the F.A.A. asa safety | 


hazard and its relocation has been ordered by that agency. 


(11) Institution of new and improved safety programs — 


While A.T.1. in the past has had a commendable safety record, 


Greyhound submitted uncontradicted evidence of plans to im- 
prove upon that record. To accomplish this result, all of the 
safety programs and devices which the Greyhound System previously 
has installed in its other operations and which it has found to be: 
highly successful will be incorporated in its safety program for | 
A.T.I. This program includes careful screening and interviewing 
of all drivers, periodic training classes and programs and con- 
stant super vision by qualified safety instructors and supervisors. 
Illustrative of new safety procedures to be employed by Greyhound 
is that of having all vehicles operated during the daylight hours , 
run with their headlights on, rather than off. This simple safety 


feature, which was first thought of by Greyhound and is being used 
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by it throughout its system, has been effective in reducing 
serious accidents. Asa result of its success, it also is 
being utilized by various other carriers throughout the country. 

(12) New ideas and concepts for improved airport services — 
Operation of the ground transportation ser vice at the National 
Capital Airports is a new venture for Greyhound and as such it 
is not wedded to the same means and methods of operations 
previously employed by A. T.I. Instead, Greyhound has several 
new ideas and concepts for improving all phases of ground 
transportation service at the Washington Airports. For instance, 
Greyhound has proposed the institution of a special bus service between 
the Washington National Airport and certain principal traffic generating 
points in the Washington Metropolitan Area, a type of service which 
is found in most other major cities but which has never been provided 


in the Washington area. It is believed that this type of service will 


reduce congestion occurring at the Airport, and more importantly, 


provide the traveling public with a more economical and convenient 
means of ground transportation service. Under this service, 
virtually every major hotel in the Washington Metropolitan area 
would have airport service directly to and from its front door. In 
addition, because of the distant location of Dulles from Washington, 
Greyhound intends to experiment with certain group riding jitney 

or limousine service between the Dulles Airport and points in the 
Washington Metropolitan Area, again, in an effort to improve 
service and provide a practical and economical means of trans- 
portation service between said airport and the passenger's 


ultimate destination. Greyhound is the only carrier which proposed 
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such innovations in the existing airport service and clearly 
demonstrated both in the record before the W.M.A.T.C. and 
to the F.A.A. that it has the experience, personnel, financial 
resources and transportation know-how to accomplish all of 


its intended objectives. 


In view of the above uncontradicted evidence of record, it is obvious that 
contrary to petitioners contentions, approval of the transaction did offer many 
important and needed improvements in existing service which would redown to 


the public's benefit and the W.M.A.T.C. carefully considered and commented 


upon each on Sheet 3 of its initial Order approving the transaction. After so 


doing, the W.M.A.T.C. further commented therein as follows: 


"we are impressed by Greyhound's plan for improvement of 
airport transportation service. Its application indicates an 
awareness of the need for upgrading public transportation 
facilities to be more competitive with private carriage and 
an apparent willingness to experiment to that end. (Sheet 3) 


"Greyhound has available a depth of experience not only 
in transportation generally, but specifically in providing 
airport ground transportation ser vices. It owns companies 
providing those services at Miami, Fla.; Atlanta, Ga.; and 
Detroit, Mich. (Sheet 4) 


The changes in the airport transportation service that 
the applicant contemplates will constitute an improved trans- 
portation service for the area. Greyhound, by virtue of its 
transportation management experience and the utilization of 
personnel already familiar with providing airport transpor- 
tation in this area, is as likely as anyone, and it seems 
to us more likely than most, to succeed in accomplishing 
the goals for improved service that it has outlined in this 
proceeding. We therefore believe that the public stands to 
realize tangible transportation benefits from the approval 
of the acquisition under consideration." (Sheet 4) 


XXXX 


"These, then, are the factors favoring the public 
interest with regard to this acquisition: specific plans for 
significant service improvements, a management with 
substantial background experience in the transportation 
field, and a sound financial basis for the proposed program. 
We turn now to consideration of factors alleged to militate 
the public interest." (Sheet 6) 
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Certainly, all of these findings are more than amply supported by uncontradicted 
evidence of record in this proceeding. 

As indicated from the above quotation from the Order of the W. M.A.T.C. 
approving the transaction, after considering the numerous factors favoring the 
public interest, it carefully considered and ruled upon each of the factors alleged 
to militate against the public interest and which are substantially the same factors 
being pressed by petitioners in this appeal. Thus, no aspect of this transaction 
was either ignored or overlooked by the W.M.A.T.C., including each of the 
charges made by petitioners and herein reargued in their appeal. 

On Sheet 6 of its initial Order approving the transaction, the W.M.A.T.C. 
summarized protestants’ charges as follows: 


"Protestants charge that the Greyhound Corporation, 
through acquisition of ATI, will be ina position to destroy 
charter and sightseeing competition with its subsidiary, 
Washington Sightseeing Tours, Inc., ad thus destroy the 
sightseeing and charter industry as it is now constituted 
in Washington. 


"Protestants argue that acquisition of the rights held 
by ATI will provide a missing link which will give its 
sightseeing subsidiary a decisive competitive advantage . 
Specifically, they assert that Greyhound's advantage will 
be three-fold: (1) Greyhound will be able to capitalize 
on its first contract with the arriving air passengers to 
secure a larger volume of the charter business from 
people arriving in Washington by air, (2) having first 
contact with incoming air passengers will enable 
Greyhound personnel to direct the air passenger to 
Washington Sightseeing; and (3) since Greyhound will 
be in a position to direct air passengers to local hotels 
through its airport transport operation, hotels may be 
unduly influenced to provide favored treatment to 
Washington Sightseeing.” 


Each of these contentions were carefully considered and properly dis- 


posed of by being found without merit or proper support by competent evidence 

of record. Such findings are amply supported by the evidence of record which, 

as related to each of the three contentions enumerated above discloses as follows: 
(1) Airport Operations Offer No Real Advantage For Capturing Sightseeing 

Traffic —Al of the existing local sightseeing companies, including petitioners, 


-30- 


make extensive mailings of their sightseeing brochures and other printed infor- 


mation concerning their sightseeing services to all known sources of sightseeing 
business, including individuals, schools, business, including individuals, schools, 
business concerns, and most important, travel agents and brokers located through- 
out the United States. Admittedly, as a result of such advance advertising and 
solicitation, a substantial portion of all persons entering the Washington Metro- 
politan Area, regardless of means of transportation utilized, have been solicited 
for and sold local sightseeing service before their arrival here. This is true of 
both individual, as well as group sightseeing passengers. With respect to the 
latter, however, each of the witnesses for protestants admitted that where his 
company now enjoys any charter business originating at the local airports in 
connection with either immediate sightseeing trips from the airports or subse- 
quent sightseeing trips from the hotel at which the group may be Seared arrange- 
ments for all such sightseeing service including execution of a contract ‘providing 
for the use of service by his company have been made long in advance of the 
group's arrival at the airport. (Tr. 566, 723-30, 814-15) In view of this 
situation, the W.M.A.T.C. properly concluded: 

"Under those circumstances, we cannot see that Greyhound 

ownership of the airport ground transport business would 

provide new inroads into the group charter business at 

airports. Furthermore, there is no indication in the record 


that such business constitutes an important segment of the 
charter business." (Sheet 6) 


(2) First Contact With Airline Passengers Theory — Unquestionably, 
the primary basis upon which protestants opposed the tran saction and alleged 
that its approval would adversely affect their existing sightseeing operations 
was predicated upon the theory that by conducting the airport operations, 
Greyhound will have first contact with all incoming airline passengers and 
thereby be able to first solicit such passengers for sightseeing service by its 


wholly-owned subsidiary, Washington Sightseeing Tours, primarily through the 
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drivers of their airport vehicles performing such solicitation on its behalf and 

by means of the distribution of advertising literature on those vehicles. Obviously, 
there were several fallacies to this "bugaboo" theory. Disposing of this issue, 
the W.M.A.T.C. properly recognized that there is no evidence in the record 

that would indicate to what extent any portion of the incoming airline passenger 
traffic may consist of potential sightseeing passengers, and, even more impor- 
tantly, to what extent such sightseeing passengers are not already committed to 


use the services of one of the local sightseeing companies as a result of prior 


contact by that carrier or some out-of-state travel agency or broker acting on its 


behalf. Certainly, those in this area eminently familiar with operations at the 
National Capital Airports, recognize that the bulk of passengers using those 
airports are traveling primarily on business, either private or government, and 
the next largest single category of incoming airline passengers would be those 
arriving for the purpose of attending a convention or some business meeting 
sponsored by a private corporation of the Federal Government. Invariably, to 
the extent that such passengers may utilize existing local sightseeing ser vices 
while visiting in the Washington area, arrangements for such sightseeing service 
have been made in advance with one or more of the many sightseeing companies, 
either through direct solicitation on their part, or by travel agents and brokers 
working on their behalf, or such arrangements will be made through the trans- 
portation desk located ‘at the local hotel at which they may be staying upon 
arrival. 

Perhaps the best evidence of just how little importance protestants 
themselves, in reality, attach to their "first contact with airline passengers 
theory”, is the fact that admittedly not one previously has sought to establish 
or, in fact, established and maintained a sightseeing ticket sales booth at 
either the Washington National or Dulles International Airports, or introduced 


any evidence that it has ever sought to make any arrangements with A.T.I. to 
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permit the distribution of their sightseeing literature in its various vehicles or 
to have that company serve as the commission agent for the generation of sight- 
seeing business on their behalf. (Tr. 610, 713, 750) In view of this situation, 
protestants unquestionably have either been derelict in their advertising or 
promotional activities, which certainly does not appear to be the case, or they 
simply have attached no importance to immediately contacting and soliciting 
airline passengers upon their arrival at the Washington Airports. 

Finally, to the extent any incoming airline passenger is a potential 


sightseeing passenger and no advance commitment has been made to utilize the 


sightseeing services of one of the existing local carriers, the reputation enjoyed 


by them nationally or locally, or the convenience of obtaining such service direct- 


ly from the hotel at which the passenger will be staying, should be the influencing 
factor in the selection of the carrier service to be used. In view of such evidence, 
the W.M.A.T.C. properly concluded: 

"we do not believe that the potential exists for Greyhound to 

use the Airport Transport operation to capture enough business | 

to allow it to create a monopoly for its subsidiary in the sight- | 

seeing field, or that the potential exists for any significant 

advantage to be worked on behalf of its subsidiary by actively 

soliciting airport passengers to use the sightseeing service." 

(Sheet 7) 
The W.M.A.T.C. properly recognized that each of the local sightseeing com- 
panies in some manner may enjoy a competitive advantage over the other, such 
as the fact that Gray Line is a member of the largest national sightseeing 
organization in the World and has the advantage of its widespread reputation 
as a sightseeing operator throughout every major city in the United States and 
abroad. Petitioner, D. C. Transit, has the distinct competitive advantage of 
advertising its local sightseeing service on each of its numerous buses' operating 


throughout the District of Columbia and admittedly enjoys a certain volume of 


business resulting from such local exposure. (Sheet 7) 
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(3) Ability To Unduly Influence Hotels — Upon acquiring control of 


Washington Sightseeing Tours, approximately three years ago, Greyhound, like 
other sightseeing operators in the Washington area, endeavored to persuade the 
principal hotels in the District to permit the sale of sightseeing tickets by Wash- 
ington Sightseeing Tours in their hotel, either on an exclusive basis or jointly 
with other existing sightseeing companies. In certain instances, Greyhound or 
Washington Sightseeing Tours was successful, and in others they were totally 
unsuccessful. Admittedly, the Manger Hotel Chain in the District of Columbia, 
consisting of the Annapolis and the Hamilton; the Hilton Hotel Chain, consisting 
of the Statler-Hilton and Washington Hilton; and the Dupont Plaza Hotel, granted 
Washington Sightseeing Tours the privilege of maintaining and operating trans- 
portation desks, or the sale of sightseeing tickets in their hotels. Three other 
hotels, the Windsor Park, Lafayette and Executive House, permitted the sight- 
seeing tickets of Washington Sightseeing Tours to be sold in their hotel, in 
addition to those of other sightseeing operators. Significantly, such changes 

or concessions did not occur through any improper influence or pressure 
exerted by Greyhound as sought to be inferred by protestant Gray Line. Asa 
matter of fact, the transportation desk at the Statler-Hilton and the Washington 
Hilton Hotels were never the property or concession of Gray Line, but, instead, 
admittedly were owned and controlled by Waller R. Miller. (Tr. 664) That 
individual had executed an agreement pursuant to which he sold the sightseeing 
tickets of Gray Line at both the said Hilton Hotels. Upon acquiring control of 
Washington Sightseeing Tours and in seeking permission to sell the tickets of 
that company in the Hilton Hotels in Washington, officials of Washington Sight- 
seeing and Greyhound discovered that both of those hotels were dissatisfied with 
the manner in which Mr. Miller had been operating the transportation desk and 
literally jumped at the proposal made to have Washington Sightseeing Tours 
provide their hotels with impro ved transportation desk service. Significantly, 
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when counsel for Greyhound objected to the witness for Gray Line seeking to 
present hearsay testimony as to the reason for such change in the management 
of the transportation desk and in the carriers whose sightseeing tickets are now 
permitted to be sold at the Hilton Hotels, counsel for Gray Line announced that 
appropriate witnesses for those hotels would immediately be subpoenaed and 
produced in this proceeding. (Tr. 664-669) Significantly, that threat or promise 
was never fulfilled and as recognized by the Commission there is no evidence of 
record in this proceeding to justify or substantiate any finding of improper or 
undue influence by Greyhound. (Sheet 7) 

Furthermore, despite the sweeping claim by Gray Line that it had been 
severely injured as a result of competition of Washington Sightseeing Tours 
through the loss of certain hotel concessions previously enjoyed by it, Crome 
examination of its company witness and information contained in Exhibit 10 
submitted by Greyhound, discloses that Gray Line is still the giant in and sub- 
stantially dominates the sightseeing tour business in the District of Columbia 
and particularly that available from hotels within the Washington Metropolitan 
Area. (See Exhibit 10 and Tr. 630-35, 825) This is clearly evident, first, by 
the fact that out of a total of 31 of the principal hotels and motels located in the 
Washington Metropolitan Area, Gray Line now serves 26, or approximately 90% 
of those hotels, whereas Washington Sightseeing now serves only 8! 

Significantly, the four petitioners in this proceeding presently enjoy 


more than 60% of the available sightseeing and charter revenue within the 


Washington Metropolitan Area. (See Exhibits P-10 and P-12) On an individual 


basis, in 1967, D. C. Transit and its wholly-owned subsidiary, W.V. &M., 
enjoyed approximately 37% of such revenue, Gray Line slightly more than 18%, 
and White House Sightseeing approximately 6%. Asa matter of fact, no other 
individual carrier enjoyed a smaller percentage of available charter and sight- 


seeing revenue derived during the year 1967 than did Greyhound's subsidiary, 
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Washington Sightseeing Tours, as its percentage of such revenue totaled but 


approximately 6%, or approximately 1/3 that enjoyed by Gray Line and less 


than 1/6 of that enjoyed by D. C. Transit. Thus, W.M.A.T.C. made certain 
pertinent findings with respect to this contention on Sheets 7 and 8 of its initial 
Order approving the transaction, including the following: 


"Likewise, ‘it has not been demonstrated to us, nor is 
it self-evident, that the Airport Transport operator is able 
to influence the hotel destinations of any meaningful number 
of persons, or that it could or would use whatever leverage 
it might have to induce hotels to give business either on an 
exclusive basis or on a favored basis, to the Grayhound 
subsidiary, Washington Sightseeing x x x 


XXXX 


"In support of that contention, protestants and intervenor 
point to the fact that after the acquisition by Greyhound of 
Washington Sightseeing some three years ago, Washington 
Sightseeing displaced Gray Line as the exclusive offerers 
of sightseeing tours at some of Washington's more desirable 
tour business hotels. We have no basis for concluding from 
the record before us that these displacements resulted from 
anything other than normal competitive practices in a highly 
competitive business, or that the competitive instincts of 
Greyhound evidenced by these displacements indicate that it 
is committed to the creation of an anti-competitive environ- 
ment. Thus, in our view, the issue of Greyhound 'greed’ 
and of Greyhound ‘octopus,’ the terminology repeatedly 
employed by protestants and intervenor , simply does not 
materialize on this record." 


However, even though the evidence of record did not justify such action, the 
W.M.A.T.C., out of an abundance of caution, and to provide assurances to the 
protestants that none of the results which they feared could or would occur, it 
proceeded to impose the two conditions of approval previously referred to above, 
which include notices of any changes in arrangements or agreements between 
hotels and motels and the Washington Sightseeing Tours, Inc. and reservation 

of the right to impose additional conditions with respect to the use of vehicles 
and other facilities in the Airport Transport operation, for the solicitation of 
business for Washington Sightseeing. Clearly, consummation of the transaction 
by Greyhound constitutes acceptance of such restrictions by it on behalf of its 
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subsidiary companies and clearly affords petitioners far more protection than 
any evidence of record in this proceeding justifies or requires. See Plains 
Motor Exp. - Purchase - C &G Truck Lines, Inc., 87 M. C.C. 489, 495 (1961). 
Naturally petitioners are dissatisfied with the action of the W.M.A.T. C., 

their real objective, the unjustifiable requirement that Greyhound aiweet itself 


of control of Washington Sightseeing Tours, has not been achieved. 


IV. Petitioners’ Claim Of "Monopoly" Of Sightseeing 

Business In The Washington Metropolitan Area By 

Greyhound Founded In Speculation And Contrary 

To The Evidence Of Record 

The Brief of petitioners herein is replete with argument that Greyhound 

has obtained, or by the acquisition of A.T.I. will obtain, a monopolistic control 
of sightseeing operations within the Washington Metropolitan Area. Examination 
of these arguments, however, readily reveals that they are of the "nootstrap" 
variety customarily employed when an advocate has no substantial basis for its 
charges. Thus, petitioners begin with the assumption that Greyhound, because 
of its size, economic strength and diverse interests, a fortiori, has, or will 
attain, through acquisition of A.T.I., a monopolistic position with reference to 
available sightseeing traffic. There is no record of support for this contention. 
On the contrary, the record clearly establishes that Greyhound, atthough in 
control and operating Washington Sightseeing Tours for more than three years, 
has, although it has enjoyed the same economic strength throughout the period, 
been able to obtain only a relatively minor percentage of the ever increasing 
sightseeing business in the area. The "giants" on the local sightseeing scene 
are the petitioners themselves who collectively enjoy 60% of the available sight- 
seeing and charter revenues. D. C. Transit and W.V. & M. together | have 37% 


of this market, and Gray Line more than 18%, which gives petitioners a 600% 


and 300%, respectively, greater share of this market than that possessed by 


Washington Sightseeing Tours. 


Also, it should be recognized that the vague and speculative arguments 
advanced by petitioners'concerning the "use of monopoly power" and the use of 
"economic leverage” as a result of participation by Greyhound in other markets 
all rest upon the same economic strength and diversification of interests of Grey- 
hound which have existed throughout the three years during which it has operated 
Washington Sightseeing Tours. These results have not occurred during that 
period, and petitioners’ arguments that they will come into being as a result of 


this transaction are entirely speculative and without evidentiary support. The 


fact of the matter is that this transaction adds only one element for consideration, 


namely, operation of a totally unrelated airport ground transportation service for 
the convenience of airline passengers under a five-year term contract with the 
F.A.A. Whether this operation could and is likely to result in any effect upon 
the competitive situation in the sightseeing field has been considered thoroughly 
by W.M.A.T.C. and its conclusion that there was no rational basis for finding 
that any adverse competitive effect would be visited upon these petitioners or 
that the public would in any manner be adversely affected as a result of approval 
of this transaction find full support in this record. 

It is wholly evident that W.M.A.T.C. did not ignore these arguments 
but afforded full and entirely sympathetic consideration to the apprehensions of 
petitioners regardless of their entirely speculative nature. In addition, it 
served notice on all concerned that it had no intention of permitting the trans- 
action approved herein to have any adverse effect in the sightseeing or other 
transportation fields, and, for this reason, imposed the conditions previously 
outlined in this pleading by virtue of which W.M.A.T.C. will be in a position to, 
and obviously intends to, carefully monitor the entire situation and to take any 
action that may appear to be required in the future. Petitioners, however, 
instead of being content with the abundance of concern for their interests ex- 
pressed by W.M.A.T.C. and regardless of their total failure to establish on 


this record that this transaction in any manner represents a threat to their 
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operations in the sightseeing area, attack the efficacy of these conditions by 
speculating that they would not protect them from adverse results which they 
speculate would flow from approval of this transaction. 

The authorities relied upon by petitioners at sheets 13 through 22 of their 
Brief as establishing that approval of this transaction would not be in the public 
interest are all drawn from the field of antitrust litigation. It must be recognized, 
however, that in those decisions the various conclusions quoted were based on 
findings that monopoly power and unfair competitive advantages were shown to 


exist by evidence of record in such proceedings. Furthermore, it is significant 


to note that petitioners do not demonstrate that any of the decisions from which 


they quote and upon which they rely, involve circumstances in any way similar 

to those presented in this proceeding. Here, the transaction has been considered 
exhaustively and approved by the regulatory agency vested by statue with the 
discretionary power to consider and adjudicate whether approval thereof is con- 
sistent with the public interest. Under these circumstances, the only real issue 
is whether such action is shown to be arbitrary and capricious. Certainly, this 


has not been shown to be the case. 


Vv. The W.M.A.T.C. Did Not Commit An Error 
Of Law In Refusing To Consider In This Proceeding 
Petitioners’ Belated Charge That Greyhound Had 
Acquired Unlawful Control Of Washington Sightseeing 
Tours In View Of Complaint Procedure Provided 
Petitioners Under Section 13 Of The Compact 
During the course of the hearing on this transaction, petitioners sought 
to have the Commission permit them to introduce evidence with respect to Grey- 
hound's acquisition of Washington Sightseeing Tours, Inc., which admittedly 
occurred approximately three years ago and was consummated by the parties 
thereto without prior approval of either the W.M.A.T.C. or the Interstate Com- 
merce Commission. At the time of the consummation of that transaction, May 


24, 1966, White-Way Sightseeing Company, the predecessor of Washington 
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Sightseeing Tours, Inc.; held no authority from the Interstate Commerce Com- 
mission, but only a Certificate of Public Convenience and Necessity from the 
W.M.A.T.C. At that same time, Greyhound held no operating authority from 


the W.M.A.T.C. and admittedly was not a carrier within the meaning of the 


Compact, as all of its operations then being conducted within the Washington 


Metropolitan Area had been found in prior Orders issued by the W.M.A.T.C. to 
be exempt from the jurisdiction of that Commission pursuant to Title II, Article 
XII, Section 1(a)(4) of the Compact. In view of that situation, Greyhound re- 
quired no approval from either the Interstate Commerce Commission or the 
W.M.A.T.C. to purchase the stock of White-Way Sightseeing Company, which 

it proceeded to do and subsequently changed the name of that carrier to Washington 
Sightseeing Tours, Inc. Significantly, however, before proceeding with that 
transaction, counsel for Greyhound requested and obtained the informal opinion 
of the then General Counsel for the W.M.A.T.C. that it required no authority to 
purchase the stock of sucha carrier. Furthermore, after consummation of that 
transaction and public disclosure thereof, counsel for Gray Line in this proceed- 
ing, addressed a letter to the W.M.A.T.C. requesting an in vestigation of that 
transaction. The said counsel was subsequently advised by the Commission's 
then Executive Director that an informal investigation had been made of the matter 
by the Commission and, based thereon, it was the Commission's advisory 
opinion that no approval by Greyhound under Section 12 of Article XII of the 
Compact was required since at the time of the stock acquisition Greyhound was 
not subject to the Commission's jurisdiction and did not control any other carrier 
operating within the Washington Metropolitan Area. (Tr. 773-804) In other 
words, all that Greyhound did in connection with the transaction comphined of 
was to acquire stock control of a single carrier operating under the jurisdiction 
of the W.M.A.T.C. without prior approval by that Commission, which any 


person is permitted to'do under the provisions of the Compact. While petitioners 
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themselves admit that the letter of the law may not have been violated, they 


nevertheless contended that certainly the spirit of the law was violated and they 


sought to have the W.M.A.T.C. permit them to introduce evidence with respect 
to that transaction and obtain a ruling in this proceeding that Greyhound's acqui- 
sition of the said sightseeing company was unlawful and it should be required to 
divest itself of such stock control. 

With respect to that matter, it is significant to note that during the three 
year interval since Greyhound's acquisition of stock control of the said sightseeing 
company became public knowledge, no person, including the petitioners, have 
at any time filed a complaint with the W.M.A.T.C. under Section 13 of the Com- 
pact to challenge the lawfulness of that transaction and seek the issuance of an 
Order requiring divestiture of such control. Since petitioners complain of 
alleged unlawful control and operation of Washington Sightseeing Tours by 
Greyhound and the adverse effect which control of that carrier has had upon 
their sightseeing operations, it is obvious that a complaint filed under Section 
13 of the Compact is the appropriate procedure for them to follow to obtain a 
ruling on their charges and seek corrective action, if any be justified and re- 
quired under the circumstances, rather than attempt to raise and dispose of 
that issue in this proceeding. Significantly, Section 13 of the Compact was 
designed to provide a proper procedure and forum for anyone making ns 
a charge to obtain precisely the type of corrective action which petitioners seek, 
if their contentions are sound. In any event, this matter was iarougtiy argued 
before the Chairman of the W.M.A.T.C., presiding as the Hearing Examiner, 
and he properly ruled that such evidence was not relevant to this proceeding and 
that the appropriate proceeding in which to raise and dispose of that issue was 
in a proceeding brought under Section 13 of the Compact, rather than in this 
control application case. (Tr. 773-803) In its decision approving this transaction, 


the W.M.A.T.C. properly considered and affirmed that ruling and by'so doing, 
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petitioners have not been deprived of any legal rights or remedies available to 
them for as previously indicated they are still free to file an appropriate complaint 
under Section 13 of the Compact and to seek precisely the relief which they seek 
in this proceeding. Actually, the failure on the part of petitioners to raise any 
issue of the lawfulness of the prior control of Washington Sightseeing Tours by 
Greyhound, although a proper procedure and forum admittedly has been available 
to them throughout the more than three year period that such control has now 
existed, inexorably leads to the conclusion that petitioners themselves do not 
seriously believe that they have any valid basis for such a complaint action. 
Under such circumstances, it is obvious that the ruling of the Commission is 
perfectly valid and proper and none of the rights and privileges of petitioners 


have in any way been denied, prejudiced or violated. 


VI. The W.M.A.T.C. Did Not Act Arbitrarily 
Or Capriciously In Summarily Denying 
Petitioners’ Applications For Reconsideration 


As previously indicated, on July 7, 1969, petitioners filed applications 


for reconsideration with the W.M.A.T.C., which applications were denied by 


that Commission in ar Order subsequently issued by it on that same date. As 

set forth in the Commission's Order, the reason which prompted the Commission 
to act with such speed in this instance, was that the filing of said applications 

for reconsideration automatically, under the Commission's Rules, stayed the 
effectiveness of the Commission's prior Order and unless some action was 
immediately taken by it, there would have been a hiatus in the legal authority 
under which A.T.I. was being operated by Greyhound. Furthermore, the 
Commission's Order provided that it would subsequently issue an opinion setting 
forth in detail its reasons for denying such applications after it had had sufficient 
time to commit them to writing. Consistent therewith, on September 11, 1969, 


the W.M.A.T.C. issued its opinion in support of its prior Order, wherein it 
carefully considered each of the arguments advanced by each of the petitioners in 


- 42 - 


their respective applications for reconsideration and rejected and denied the same. 


Even if there were any merit in petitioners’ argument that the Commission dis- 


posed of their applications for reconsideration so promptly that it could not have 
given proper or adequate consideration to their arguments, that objection, a 
temporary defect at most, certainly was cured by the subsequent opinion of the 


Commission, for all of petitioners’ arguments were ther ein shown to have been 


carefully considered and properly rejected. 


CONCLUSION AND PRAYER 


The Greyhound Corporation, which has consummated the proposed trans- 
| 


action and has invested more than a million dollars in the airport operations 
involved, respectfully submits that the Commission's Orders here under attack 
were issued only after a full and fair hearing, that they are within the scope of 
the statutory and discretionary authority of the Commission, that they are sup- 
ported by adequate findings based upon substantial evidence and that they are in 
all respects in accordance with the law. The Complaint should be dismissed and 
the public insured of continued airport service, which otherwise would 
jeopardized. | 


Respectfully submitted, 


L. C. Major, Jr. 
Attorney for 
MAJOR, SAGE & KING The Greyhound Corporation 
Suite 301 Tavern Square 
421 King Street 
Alexandria, Virginia 22314 


Due Date: February 9, 1970 


CERTIFICATE OF SERVICE 


I certify that on this 9th day of February, 1970, a copy of the foregoing 
Brief was served upon all counsel of record by mailing copies thereof to each 
such party by first-class mail, postage prepaid. 


L. C. Major, Jr. 
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WASHINGTON METROPOLITAN AREA TRANSIT COMMISSION 


WASHINGTON, D. C. 
| 


ORDER NO. 899 


IN THE MATTER OF; 


Served December 18, 1968 


Control, Management, and 
Operation of Airport Transport, 


) 

) 
Application for Temporary ) Application No. 542 
) j 

) 

Inc., by the Greyhound Corporation ) 


Docket No. 195 
| 

On December 3, 1968, The Greyhound Corporation | (Greyhound) 
filed an application (No. 541) for authority to acquire stock 
control of Airport Transport, Inc. (A.T.I.) through /the purchase 
of all of the outstanding capital stock of that carrier, which 
is owned by ITT Consumer Services Corporation. That application 
was, by separate order (No.898) entered today, set for hearing 
on February 6, 1969. 

We have before us an application by Greyhound For authority 
to temporarily control, manage, and operate A.T.I. pending 
determination of the application for permanent control. 


In support of its application, Greyhound states that IN nah 53h 
is authorized by this Commission to provide ground transportation 
for airline passengers and personnel to and from the Washington 
National Airport and Dulles International Airport (Certificate 
of Public Convenience and Necessity No. 7 ). A.T.I. has, 
concomitantly rendered said service on, from, and to those 
facilities pursuant to a contract with the Federal Aviation 
Administration (F.A.A.). That contract expires December 31, 1968. 
Following invitations to bia on a new contract, and responding 
proposals by various companies, the F.A.A. awarded a new five- 
year contract to provide similar services, to Greyhound, effective 
January 1, 1969. Subsequently, Greyhound and ITT Consumer 
Services entered into an agreement for the sale by ithe latter 
of all of its capital stock in A.T.I. to Greyhound. 


A copy of the agreement has been filed with the Commission. 
An additional agreement between the parties governing the terms 
of any temporary control approved by the Commission has been 
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this application. Generally, it provides that 
shail have'exclusive control of A.T.I., including 
of and direction to manage rates, service, and 
, to enter into contracts, and to control personnel. 


1 application for temporary approval, Greyhound 
claims t 
x) 


hat because of the above action, A.T.I. is 
unwilling to continue to operate the service voluntarily 
beyond December 31,1968; that A.T.I. is now operating at a 
financial loss, and that its position, described as "tenuous", 
precluded it from seeking any fare adjustments; that the personnel 
of A.T.I. - many of whom are key employees - are uncertain of 
future employment and have indicated they will seek other 
employment unless their future status is confirmed immediately; 
that those emplovees would be lost, then, to whichever com- 
pany finally operates the service. Moreover, Greyhound alleges, 
ipment modernization and replacement will have to be Gelayed 
i final aetermination, unless temporary approval is 
Temporary approval will also, it is stated, prevent 
of existing A.T.I. assets. 


e F.ALA. has, by letter, informed us of its strong support 
lication. It claims that unless approval is granted 
im basis, a disruption in service is a very real 
likelihoog. The F.A.A. stresses that unbroken continuity of 
the service is essential to the operation of the two airports, 
and to the public they serve. 


Consideration of this application is governed by the pro- 
visions of Article XII, Section 12(d), of the Compact; that 
law provides that the Commission "may, in its discretion, and 
without hearings or other proceedings, grant temporary approval 
of the operation of carrier properties sought to be acquired..." 


nm the basis of the facts set forth in the application and 
our knowledge of the background of the existing situation, the 
Commission is of the opinion and finds that the failure to 
grant the application may result in the destruction of, injury 
to, or tne impairment of the usefulness of the carrier properties 
sought to be acquired. Since the F.A.A. has failed to renew its 
contract, A.T.I. can hardly be expected to wholeheartedly render - 
ana@ financially support by reinvestment of funds - an outstanding 
level of service. Moreover, its position is not conducive to 
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ention of personnel. This in turn wiil obviously affect 

level of performance of its service. With its future 
tus in doubt, there could well be a diminution inthe 
‘<andards to which its propertics are maintaincd. Moreover, 
on some legal basis A.v.I. snould simply cease operating 
ter January 1, 1969, there would not only be considerable 
xdship to the travelling public, the resulting change in 
ding patterns, perhaps permanent in some cases, would im- 
pair the usefulness of the A.T.I.'s assets for providing 
service in the future. 
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on the other hand, there can be little question) of 
Greyhound's fitness, skill, and ability properly to manage 
the operations of the carrier sought to be acquired.; its 
overall expertise in the transportation industry is universally 
recognized. Coupled with the present management and operational 
personnel, the existing level of service and the present standards 
for property maintenance can certainly be expected to be con- 
tinued. 


The Commission concludes, therefore, that temporary 
approval should be granted immediately, for a period of 180 
days. 


THEREFORE, IT IS ORDERED that the application of The 
Greyhound Corporation for temporary authority to control, 
manage, and operate Airport Transport, Inc., be, and it is 
hereby, granted for a period of 180 days, effective on the 
dete of this Order; provided, that such management and 
operation is consistent and in conformity with the provisions 
of the agreement described hereinabove. 


BY DIRECTION OF THE COMMISSION: 


—_ 


— = 
LT fete cS 


+ Peete 


MELVIN E. LEWIS 
Executive Director 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,452 


THE GRAY LINE, INC., a corporation 
and 
WHITE HOUSE SIGHTSEEING CORPORATION, a corporation 
Petitioners, 
vs. 
WASHINGTON METROPOLITAN AREA TRANSIT COMMISSION, 
Respondent, 
and 
THE GREYHOUND CORPORATION, a corporation, 
Respondent-Intervenor, 
and 
D. C. TRANSIT SYSTEM, INC., a corporation, 
and 
W. V. & M. COACH COMPANY, INC., a corporation, 


Intervenors. 


PETITIONERS AND INTERVENORS IN SUPPORT OF 
PETITIONERS' REPLY BRIEF 


United States Court ot Appeats 


fer the District of Cotumos Circuit 


pone Charles A. Horsky 
FILED «arg 1970 S. Harrison Kahn 


Attorneys for Petitioners 


aE; and 
Vethan fp Vameoous Manuel J. Davis 
CLER Paul M. Cowgill, Jr. 


Attorneys for Intervenors 
in Support of Petitioners 


Dated: March 9, 1970 


In The 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,452 


THE GRAY LINE, INC., a corporation 
and 
WHITE HOUSE SIGHTSEEING CORPORATION, a corporation 
Petitioners, 
vs. 
WASHINGTON METROPOLITAN AREA TRANSIT COMMISSION, 
Respondent, 
and 
THE GREYHOUND CORPORATION, a corporation, 
Respondent-Intervenor, 
and 
D. C. TRANSIT SYSTEM, INC,, a corporation, 
and 
WwW. V. & M. COACH COMPANY, INC., a corporation, 


Intervenors. 
PETITIONERS AND INTERVENORS IN SUPPORT OF 
PETITIONERS' REPLY BRIEF 

Respondent and intervenor in support of respondent seek to gloss 
over the substantive issues raised by the complaint in this action; namely, 
the Commission's failure to weigh the "public interest" inherent in the 
application proceeding before the Commission for determination; and by 
that action, acted arbitrarily, capriciously, and committed an abuse of 
the discretion vested in the Commission. The Commission also errone- 
ously exclude evidence of the Greyhound Corporation acquisition of Wash- 


ington Sightseeing Corporation without regulatory Commission approval 
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and arbitrarily demand that the petitioners seek relief in a separate pro- 
ceeding before the Transit Commission. : 

Petitioners are not requesting this Court to substitute its judg- 
ment for that of the Washington Metropolitan Area Transit Commission 
on the issue whether the acquisition by the Greyhound Corporation, al- 
ready in control of a number of transportation functions within the Wash- 
ington metropolitan district, in seeking to acquire stock control of Air- 
port Transport, Inc., was a matter under Title II, Article 12, Section 
12(a) of the Washington Metropolitan Area Transit Regulation Compact. 
Rather, the petitioners are seeking a determination by this Court 
whether the Transit Commission recognized the public interest, "' in all 
of its facets, in approving the acquisition. 

Were this Court to accept the arguments by respondent noe the 
intervenor in support of respondent, it would mean that this Court 
would be powerless to review the actions by the Commission; to de- 
termine whether the Transit Commission's action was buttressed by 


reasonable probative evidence; to determine whether the Transit Com- 


mission acted arbitrarily in excluding material and pertinent evidence; 


to determine whether the Commission erred, in law, in approving the 
involved transaction. Were respondent and the intervenor in support of 
respondent to prevail in their arguments, judicial review eer consti- 
tute a mere perfunctory process. Respondent's and its intervenor in 
support arguments would effectively cover up administrative denials of 


| 


due process of law. 
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The Transit Commission argues that it adequately and fully con- 
sidered the "public interest, '' and rejects as pertinent the action of the 
Greyhound Corporation in acquiring control of Washington Sightseeing 
Corporation. Both the Transit Commission and the intervenor in its 
support suggest that an alternate proceeding is available to petitioners. 
Nowhere in the respondent's argument is the suggestion that the issue of 
control of Washington Sightseeing is not a material and pertinent ele- 
ment to be included in the evaluation of the issue of "public interest, se 
the affirmative finding required for the approval of the Greyhound Cor- 
poration acquisition of Airport Transport, Inc. 

Petitioners renew their argument that the manner and method 
employed by the Greyhound Corporation to acquire control of Washington 
Sightseeing Corporation is material and pertinent to the Greyhound Cor- 
poration's present application to control Airport Transport, Inc. The 
continued aggrandizement of Greyhound by successive acquisitions of 
transportation functions in the Washington District clearly establishes a 
mounting economic and operational ability to stifle existing transportation 
services, or alternatively, to so adversely affect existing transportation 
services as to impair their ability to continue to render reasonable and 
adequate services to the public. 

This proceeding before the Washington Metropolitan Area Transit 


Commission is precedental. Its importance is unmistakably emphasized 


by the economic stature of the Greyhound Corporation; - a large 


nate 


nation-wide holding company with a myriad of interests, including an over- 


whelming number of complementary and competitive interests within the 


Washington District. It would appear reasonable, contrary to the arbi- 
trary action of the Commission, to weigh fully each and every aspect of 
this newest addition to the Greyhound roster of transportation agencies 
in the Washington metropolitan area. The contended Seanmoverionts in 
transportation services to the public, as described lengthily in the inter- 
venor in support of respondent's brief, as a premise for the Transit Com- 
mission's action, are not the exclusive property of Greyhound Corpora- 
tion, nor are they incapable of being presented and offered to the public 
by others. Nor is the fact that the Greyhound Corporation was the suc- 
cessful bidder for transportation services to the Washington airports 
(Washington National and Dulles) persuasive of the righteousness of the 
Transit Commission's action. Greyhound bluntly submitted bids to per- 
form services for the Federal Aviation Authority without Neeaeeeine any 
authority from the regulatory commissions to offer such service. After 
it was designated as the successful bidder, it scurried around to obtain 
operating authority. 

While the intervenor in support of the respondent cites supposedly 
decisional principles in the administration of the Interstate Commerce 
Act, none of those decisions is apposite here. The facts in tis proceeds 


ing before the Transit Commission and its erroneous exclusion of material 


and pertinent evidence, easily distinguish the present litigation from the 
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so-called Interstate Commerce Commission decisional guidelines. 


Respondent also seeks to infer that petitioners and intervenor in 


support of petitioners’ requests for reconsideration did not require any 
lengthy consideration because the arguments were similar, in substance, 
to those earlier presented. Certainly, the petitioners and their sup- 
porting intervenors cannot measure the time and consideration that con- 
stitutes "reasonable review.'' They must leave the action of the Com- 
mission to be weighed by this Court. Nor does it appear pertinent for 

the Commission to state that it had, on other occasions, perfunctorily 
disposed of other proceedings before it, in a matter of ''minutes.'' There 
ig a real and substantial issue for review. The Washington Metropolitan 
Area Transit Commission had not previously been called upon to consider 
the applicability of the provisions of the Washington Metropolitan Area 
Regulation Compact to the facts involved in the present litigation. Cer- 
tainly, the proportions of the issue, and the importance of "sightseeing" 
jn the Washington area, warrant more than the apparent immediate re- 
jection of petitions for reconsideration. 

Considerable argument is advanced that petitioners did not estab- 
lish "substantial injury.'' It must be remembered, it is submitted re- 
spectfully, that Greyhound's control of Airport Transport, Inc. and its 
operation thereof had only commenced within a short time prior to the 
development of the record before this Commission. In an unanimity in 


view, long-time motor bus operators in the Washington district, with 
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reasonable particularity and with reasonable projection, indicated to the 
Transit Commission the unconcealed factors in the possession of the 
Greyhound Corporation which would inure to the detriment of the public 
by materially and adversely affecting existing transportation facilities. 
In a community beset by increasing transportation problems, the advent 
of an economic giant, without a concomitant showing of a public need, 
looms as a destructive force to transportation in the Washington area. 
Intervenor in support of respondent seeks unsuccessfully to 
minimize the economic strength of the Greyhound Corporation, saying, 


in fact, that Greyhound, through its multiple economic interests, will 


not join those interests together to adversely affect the public. Clear, 


probative evidence indicates to the contrary. The arguments for review 
of the Transit Commission's action in this litigation merit the relief 
requested. 


Respectfully submitted, 


Charles A. Horsky and 
S. Harrison Kahn i 

Counsel for the Gray Line, Inc., and 
S. Harrison Kahn 

Counsel for Whitehouse Sightseeing 
Corporation, Petitioners 

Manuel J. Davis and 
Paul M. Cowgill, Jr. 

Counsel for D. C. Transit System, 
Inc., and Washington, Virginia and 
Maryland Coach Company, 
Intervenors in Support of Petitioners 


Charles A. Horsky, Esq. 
Covington and Burling 
888 - 16th Street, N. W. 
Washington, D. C. 


S. Harrison Kahn, Esq. 
Suite 733 Investment Building 
Washington, D. C. 


Manuel J. Davis, Esq. 

Paul M. Cowgill, Jr., Esq. 
1420 New York Avenue, N. W. 
Washington, D. C. 20005 


Date: March 9, 1970 
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served upon all parties of record in this proceeding this 9th day of 
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S. Harrison Kahn 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 23,452 


THE GRAY LINE, INC., WHITE HOUSE SIGHTSEEING CORPORATION, 
D. C. TRANSIT SYSTEM, INC., AND WAS HINGTON, 
VIRGINIA AND MARYLAND COACH COMPANY, | 
Petitioners, 


Ve. 


WASHINGTON METROPOLITAN AREA TRANSIT COMMISSION, 
| 
Respondent, 


and 


THE GREYHOUND CORPORATION, 
| 


Respondent-Intervenor. 


BRIEF FOR RESPONDENT 


STATEMENT OF THE ISSUES 
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1. Does the record support the Commission's conclusion 


that acquisition of the stock of Airport Transport, Inc., 
by the Greyhound Corporation is in the public interest? 

2. Did the Commission err in not admitting evidence 
of the circumstances surrounding the acquisition of 


Washington Sightseeing Tours by the Greyhound Corporation? 


STATEMENT OF THE CASE 

By application to the Washington Metropolitan Area 
Transit Commission (Commission) dated December 3, 1968, 
the Greyhound Corporation (Greyhound) sought authority to 
acquire stock control of Airport Transport, Inc. (ATI) 
through the purchase of all the outstanding capital stock of 
ATI from ITT Consumer Services Corporation. Greyhound also 
sought and was granted authority to temporarily control, 
manage and operate ATI pending a determination of the 
application for permanent control. Greyhound is a holding 
company. It already owned, at the time of its application 
to acquire ATI, Washington Sightseeing Tours, Inc., a 
sightseeing and charter operator in the Washington Metro- 
politan Area Transit istrict; Greyhound Lines, which 
performs regular route and charter operations within the 
Transit District and Greyhound Highway Tours, Inc., a tour 
broker, selling those services in the Transit District. 

Hearings were held on February 18, 27, 28, March 3 
and 6, 1969, on the application for permanent control. 


The Gray Line, Inc. (Gray Line), D. C. Transit System, Inc. 


(p>. C. Transit), and the Washington, Virginia and Maryland 


Coach Company (WVM) appeared as protestants and White 


House Sightseeing Corporation (White House) appeared as an 

intervenor in opposition. : 
After the hearings were concluded, briefs were tiled 

by all parties. On June 4, 1969, the Commission sau 


Order No. 951 in which it found that the purchase by the 


Greyhound Corporation of the stock of ATI would be con- 


sistent with the public interest. In its order, the | 


Commission also attached certain conditions to the acquisition 
authorization designed to preclude Greyhound from using 
the airport operation as a lever with local hotels to 


secure sightseeing business for its subsidiary Washington 
| 
Sightseeing Tours, Inc. 
| 
Applications for reconsideration were filed jointly by 


D. C. Transit and WVM and jointly by Gray Line and White 
| 


House on July 7, 1969, and they were denied in ordex No. 


961 and No. 962 issued July 7 and July 8, 1969, respectively. 
| 


REFERENCE TO RULINGS 


eee 


The following orders of the Washington Metropolitan 


Area Transit Commission have been referred to in this 
briefs 

Order No. 951 issued June 4, 1969 

Order No. 961 issued July 7, 1969 

Order No. 962 issued July 8, 1969 


Opinion in Support of Orders Nos. 961 and 962 issued 
September 11, 1969 


SUMMARY OF ARGUMENT 
Tne Commission has been vested with a broad discretion 
to authorize the acquisition of one carrier by another. 
The statutory standard is that the acquisition may be 
| 
allowed if the Commission finds that it will be consistent 
with the public interest. | 
Contrary to the assertions of the petitioners that 
the Commission ignored the public interest in authorizing 
the acquisition of ATI by Greyhound, the Commission carefully 
reviewed every pertinent public interest aspect, including 
the monopoly issue urged by petitioners. The Commission 
made detailed findings on those issues and those findings 
have substantial support in the record. 
The main contention made by petitioners -- that 
Greyhound will be able to achieve a sightseeing and charter 
monopoly through ownership of ATI -- is not supported in 


| 
the record. 


The evidence petitioners submitted to show that Greyhound 


has already undertaken a campaign to destroy its competitors 


contradicts that argument. 


The contention that through first contact with | 


| 
passengers arriving at the airports, Greyhound might gain 


some advantage over its sightseeing and charter competitors 
by using the ATI contact to solicit business for its 
sightseeing subsidiary was not supported. There was no 
evidence presented to show the relative significance of the 
charter and sightseeing market at the airport, and testimony, 


including that of petitioners’ own witnesses, indicates that 


the charter party, and to some extent the potential individual 


sightseeing customer, is contacted long before arriving at 
the airport. Moreover, even if some advantage were gained 
by Greyhound through ATI, it was not shown that it would 
constitute an “undue advantage," certainly not one which 
could lead to a Greyhound monopoly. 

There was no evidence either direct or indirect, hence 
no basis for the petitioners’ contention that Greyhound 
would use ATI as a lever with the hotels to secure business 
for its sightseeing subsidiary. Nevertheless, to be sure 
that would not happen, the Commission imposed conditions 
and reporting requirements which effectively deprive 
Greyhound of that lever if it in fact ever occurred to 


Greyhound to attempt to employ it. 


ARGUMENT 

: | 
THE RECORD SUPPORTS THE COMMISSION FINDING THAT THE 
ACQUISITION OF THE STOCK OF AIRPORT TRANSPORT, INC., 
BY THE GREYHOUND CORPORATION IS IN THE PUBLIC INTEREST 


BY THE GREYHOUND CORPORATION is eee 


Article XII, Section 12 of the Washington Metropolitan 
Area Transit Regulation Compact (Compact) requires Commission 
approval of the acquisition of a carrier operating in the 
Metropolitan District by another carrier operating in the 
District, or any person controlling such a carrier. 

Section 12(b) provides: 


"If, after hearing held upon reasonable notice, 
the Commission finds that, subject to such 
terms, conditions, and modifications as it shall 
find to be necessary, the proposed transaction is 
consistent with the public interest, it shall enter 
an appropriate order approving and authorizing such 
transaction as so conditioned." 


Thus, the Commission has been vested with a broad discretion 


in determining which acquisitions will be allowed in the 


public interest. 


Petitioners have asserted that the Commission ignored 


public interest standards in authorizing the acquisition 


of Airport Transport, Inc., by Greyhound. The facts, however, 


| 
are that the Commission thoroughly considered all aspects 


of the acquisition bearing on the public interest and made 


Aetailed findings thereon, which findings are fully 


supported in the record. 


In Order No. 951, in which it authorized the acquisition, 


the Commission found: 


"There are several aspects of the acquisition 
which favor the public interest. The first is the 
prospect of service improvement. As a part of its 
commitment to the FAA, Greyhound will provide an 
airport transport service which will constitute a 
substantial improvement over that which was required 
of ATI. A new westside downtown terminal will be 
operated primarily for the convenience of Dulles 
ocassengers in addition to the downtown terminal at 
12th and K Streets, Northwest. Greyhound intends 
to offer new kinds of service: bus service to 
Washington National; new types of group riding and 
jitney services; radio dispatched taxicabs. It 
promises higher equipment and maintenance standards 
and offers detailed plans for meeting those higher 
standards. The vehicle fleet will be enlarged and 
vehicles will be replaced more frequently. New 
maintenance facilities are planned, along with a 
stricter maintenance program. Greyhound contemplates 
an advertising effort to make the public aware of its 
improved services in order to induce those now using 
private transportation to move to and from the airports 
by public means." p. 3. 


These findings are supported in the record in the testi- 
mony of Mr. N. L.- Maino, the principal witness for the 
roplicant, Greyhound, at pages 30-38 of the transcript 
«herein he describes in detail the service improvements 


Y 
we 


yhound contemplates. 


The Commission further found in Order No. 951 that 
Greyhound has available a depth of transportation experience, 
specifically experience in providing airport ground trans- 
portation services. Greyhound already owns companies 
providing those services in Miami, Florida; Atlanta, 

Georgia; Detroit, Michigan; New York and Newark. (re. 18-19) 
Based on the service improvement considerations and the fact 
of Greyhound's transportation experience, the Commission 
concluded "We therefore believe that the public stands to 
realize tangible transportation benefits from the approval 


of the acquisition under consideration." (Order No. 951, p. 4) 


The Commission also carefully considered the financial 


projections submitted by the applicant Greyhound. The 


applicant had submitted a schedule of estimated revenues 
through 1973 predicting that it would receive gross revenues 
of 45 million dollars over the five-year period invpiving 
an anticipated profit of 2 million dollars. (applicant 
Exhibit 8) While these projections were attacked by 
petitioners as unsupportable when they were before the 
Commission and are again questioned in their brief to 

this cere it must be concluded that the Commission's 


findings are sound. 


1/cray Line/White House Brief, p. 26. 
9 - 


With respect to the allegation that the projected 
revenues would ‘not materialize, the record contains 
extensive testimony of Mr. Bernard Wald (Tr. pp. 317-346) 


who prepared the revenue projection exhibit. After reviewing 


that record, the Commission found: 


"We have concluded that, for purposes of determining 
whether the public interest will be served by the 
acquisition here involved, we do not require a 
certainty that Greyhound will achieve a certain level 
of profit or will capture a certain volume of business. 
The assumptions that are made in developing projections 
necessarily involve variables and unknowns, particular- 
ly where the projections are for periods relatively 

far into the future, such as in this case. 


It is enough for us to know that Greyhound has 
obtained data from reliable sources, has applied 
expert analysis to that data, and has concluded that 
the operation has a sound economic base. If the 
projections prove wrong, the actual situation can 
be accommodated by adjusting service to actual 
demand levels or, if necessary, through the rate-making 
process. In any event, the substantial financial re- 
sources of the parent Greyhound Corporation should 
enable ATI to meet and accommodate whatever actual 
conditions develop." (Order 951, p. 5) 


= 


offered »y prot stants in rebuttal to 
the projections made by the applicant. 


In addition to the public interest aspect of the 


acquisition discussed above, the question of the monopoly 


that petitioners contended would result from the acquisition 


was also considered by the Commission. The same arguments 


“1 that point were made to the Commission that are now 


> 


——On— 


being made to the court, and in its Order No. 951 the 


. 2 : 
Commission dealt at length with the Se It is a gross 


distortion to say the issue was "ignored." 

There are two main elements in the petitioner's con- 
tention that a monopoly or anti-competitive situation will 
be created by the acquisition under consideration. Their 
first main contention is that the acquisition of Washington 
Sightseeing Tours by Greyhound had already created an anti- 
competitive environment in the sightseeing and charter 
3/ 
business, even before Greyhound undertook to acquire ATI. 
Specifically, protestant Gray Line attempts to attribute 
the decline in its sightseeing revenues to aetieietes of 
Greyhound through its subsidiary Washington Sightseeing 
Tours. The record however, particularly protestants’ 
own exhibits, shows that the decline of Gray Line Sightseeing 
revenues cannot be attributed solely to the Secatinton of 
Washington Sightseeing Tours by Greyhound. 


In the first place, Exhibit P-10 demonstrates that 


Gray Line's and White House's share of the charter and 


2/order 951, pp. 6-8. 


/oray Line/white House Brief, pp. 15-16. 


sightseeing revenues were declining long before the 1966 
acquisition of Washington Sightseeing Tours by Greyhound. 
The exhibit also shows that others, including A. B. & W. 
Transit Company, WMA Transit Company, and Atwood Transport 
Lines, enjoyed an increasing share of the revenue after 
Washington Sightseeing was acquired by Greyhound. Thus, 
it must be concluded from this record that other forces 
than alleged activity of Greyhound were contributing to 
the decline in Gray Line's share of the market. 

Another pertinent fact that Gray Line's exhibits show 
is that Gray Line is the second largest charter and sight- 


seeing operator in the area and has three times the market 


5 
that Washington Sightseeing Tours nas.’ Yet, Gray Line 


argues that Washington Sightseeing Tours will achieve a 
monopoly. Likewise, the exhibit shows that D. C. Transit 

is the number one operator with 30-35 percent of the charter 
sightseeing market, yet Transit argues that through 


Washington Sightseeing petitioners will be ground into dust. 


4 
Yon 1965 Gray Line lost business to D. C. Transit, a 
petitioner here also, attempting to block the acquisition 
of ATI by Greyhound (Exhibit P-10, Tr. 572-573). 

Ssxpibit P-10. 


&/see Transit/WVM Brief, p. 8. 


In light of the share of the market these two petitioners 
possess, it is difficult to perceive how these dire results 


will occur. | 
The only specific way in which Gray Line was able to 


| 
tie the declining revenues to any action of the Washington 


i 
Sightseeing Tours was to indicate that Gray Line had lost 


the exclusive right to sell its sightseeing tickets at 


some of the major hotels in town and that Washington 
Sightseeing had supplanted Gray Line at those notes,” 
Aside from the fact that its exhibits refute the contention 
that this was the sole cause of Gray Line's decline, Gray 


Line could not make any showing to support its contention 
that its losing out to Washington Sightseeing Tours was 

| 8 
the result of anything other than normal competition. 


Protestants did seek to elicit testimony from Mr. Estes of 
| 
Gray Line on that subject but he had no direct knowledge 


of how these rights transfers came about and his testimony 


9 
was rejected as mere speculation and earenees No attempt 


Vue. Brown for Gray Line said an important reason for 
the decline in Gray Line revenues was the loss of hotel rights 
to Washington Sightseeing Tours. Tr. 556. 


| 
8/eray Line/Wwhite House Brief, p. 16. 


W%gsee Tr. 663-669. 


beyond that was made by protestants to prove their 
allegation that there was something other than the normal 
play of competition in the circumstances surrounding 

the loss of Gray Line's rightsat the hotels involved. 


The record does show that Gray Line and White House 


1 
still have access to the sightseeing market at many hotels. 


Th2refore, the Commission found: 


"we have no basis for concluding from the record 
before us that these displacements resulted from 
anything other than normal competitive practices in 
a highly competitive business, or that the competi- 
tive instincts of Greyhound evidenced by these dis- 
placements indicate that it is committed to the 
creation of an anti-competitive environment. Thus, 
in our view, the issue of Greyhound "greed" and of 
Greyhound the "octopus," terminology repeatedly 
employed by protestants and intervenor, simply does 
not materialize on this record." (Order 951, p. 8) 


The second major contention of petitioners on the 
sonopoly issue is that through the ownership of Airport 
@ransport, Greyhound will achieve a competitive advantage 
in the sightseeing and charter business in the area. 

Several witnesses were asked during the course of the hearing 
what the impact of the ownership of the airport transport 


secvices by Greyhound would be. 


49/see Exhibit A-10. 


Mr. Brown, a principal witness for Gray Line, stated 
his opinion that first contact with the sightseeing passengers 


coming into the airports would give Greyhound an advantage 


over other sightseeing operators, that Greyhound would be 


able to distribute its brochures both at their offices at 
the airport and also on all their vehicles, and that "they 
would also have the advantage downtown as they have ‘two 
terminals downtown for distribution of their literature." 
(Tr. 599-600) 

Mr. Estes, also for Gray Line, testified that the 
airport contact with the sightseeing passenger might enable 
the airport transport operator to sell them sightseeing 

| 

tickets, that the driver of the airport transport vehicles 
would have a captive audience enabling him to Bromote the 
sightseeing services of Washington Sightseeing Tours and 
pass out literature on the vehicle, and that the driver 
could influence the hotel destination of the more passen- 
ger and thus have some leverage with the hotels to be 
exercised to the benefit of Washington Sightseeing Tours. 
(Tr. 676-677) 

Mr. V. L. Paris, president of the intervenor before 


the Commission, White House Sightseeing, testified that: 


“| [it reminds me of a big octopus reaching 

out to get a vertical monopolistic situation that 

will eventually, and not too far distant from now, 
put all the local sightseeing companies that have 

no further method of getting business, not neces~ 

sarily putting them completely out of business but 
reducing their income to such an extent they will 

aie a natural death. . ." (Tr. 698) 


He offered nothing other than that type of generalization. 


Mr. George Keyser who appeared tor D. C. Transit said 


the acquisition by Greyhound of the Airport Transport opera— 


tion as connecting “a missing link" in the service now 
operated by Washington Sightseeing Tours in that it would 
permit Washington Sightseeing to promote more “package” 
business. (Tr.738-39) Aside from the fact that Mr. Keyser's 
testimony is, like the others, quite general and highly 
conjectural, there is considerable question as to whether 
his testimony as to the impact on the sightseeing business 
should be given any weight because of the fact that he 
also testified that he is so unfamiliar with the 
operations of his competitors as to be unaware of the 
relative shares of the charter and sightseeing market that 
his competitors have achieved. (Tr. 743) 

Furthermore, this witness testified that had D. C. 
ransit/WVM been awarded the airport transport contract, 


he does not think it would have been proper for the Commission 


to order his company to divest itself of its sightseeing 
eeraeiionse as yet his testimony was supposed to support 

the request that Greyhound be required to rid itself of 
Washington Sightseeing Tours if its acquisition of ag were 


approved. 

Finally, Mr. DeStefano, who appeared for protestant 
W. V. & M, Coach Company, when asked how the approval of 
the application would adversely affect him, said: 


"Well, the acquisition by Greyhound Corporation 
of Airport Transport, Inc., would round out the 
ability of Greyhound Corporation to get a good foot- 
hold and get control of a tremendous amount of 
business and potential and a market which was des- 
cribed very aptly in this proceeding in the Washington 
metropolitan area. And to that extent, I think, ithat 
it would adversely affect my company if it affects 
my charter revenues at all." (Tr. 810-811) 


This witness testified further that his sole concern 
was with the potential loss of charter business at the 
| 
airport. He also indicated that up to the time of his testi- 


mony Washington Sightseeing Tours had not affected him 


because he believed Washington Sightseeing was doing strictly 


sightseeing and not charter work. (Tr. 813) This testimony 
alone would seem to limit sharply the interests of wyM in 

| 
this case and contradicts arguments made in their brief that 


Greyhound will monopolize the charter and sightseeing business. 


L/ py, 761-762. 


Nonesof these statements alone or taken together 
provides the kind of a record that the Commission could 
have basea@ a finding that a charter and sightseeing 
monopoly or an anti-competitive situation would be likely 
to result from this acquisition. They raise only two 
contentions that have any potential merit: (1) the 
first-access advantage for both sightseeing and charter 
services and (2) the leverage that the airport transport 
operator might have with the hotels that he could use for 


the benefit of the sightseeing company. 


The fact that Greyhound will have first access to 


potential sightseeing passengers arriving by air appears 
to have no real significance. There are statements made 
by protestants that there is a great deal of potential 
sightseeing business arriving by air but the record does 
not demonstrate that. The only attempt protestants made 
to show what percentage of potential sightseers arrive by 
air as opposed to bus, train and private means, was some 
data compiled by the Washington Board of Trade. But no 
competent witness to support these data was provided even 
though protestants had the opportunity to do so, and the 


result is that they have failed to show the relative 


significance of the numbers of sightseers that might be 
| 


12/ 
arriving by air as compared to other means. Without that 


showing, there is no basis for their contention that the 
acquisition of the airport operation by Greyhound will give 
Greyhound an opportunity to create a sightseeing monopoly . 

| 


Furthermore, with respect to charter business from 
| 
the airports, the record shows that no matter what amount 
of business is generated there, the fact of Greyhound's 


ownership of ATI will not give a charter advantage to 


Greyhound or its sightseeing subsidiary because, as more 


than one witness testified, charters are arranged be fore 


the charter party leaves the origination city, long before 


the charter party reaches the airport and comes in contact 


13/ 


with ATI. 
The Commission, at page 7 of Order 951, discussed in 
detail the contention made by protestants with respect to 


the advantage of first access of the airport and con¢luded 
| 
that the potential does not exist for Greyhound to use 


the airport transport operation to capture enough business 


12/s26 Tr. 587-590. 


13 : : 
13/ see testimony of applicant's witness Maino at Tr. 66; 
protestant's witness DeStefano at Tr. 814. 


to create a monopoly for its sightseeing subsidiary or to 
work a significant advantage by actively soliciting airport 
passengers to use the sightseeing ere, 

Further, the Commission concluded that even if some 
competitive advantage were inherent in that operation, some 
degree of advantage would not necessarily consitute a basis 
for disapproval of the application. This is particularly 
so in light of the kinds of competitive advantages that some 
of the protestants themselves have. Gray Line, for example, 
has a charter and sightseeing operation which includes many 
outlets throughout the country and is well known as a 
national sightseeing ana charter operator. (Tr. 606-609) 

The national scope it has and the potential of referral of 
customers from one outlet to the next gives it a substantial 
competitive advantage. Likewise, Dp. Cc. Transit and W. v. & M. 
are able to expose the availability of their service to 

their patrons, including visitors from out of town, who ride 


their regular route buses. 


er 


14/ yy. Paris, witness for petitioner White House 
indicated that his first contact with most of his sight- 
seeing patrons is done by mail. (Tr. 723-724) 


Finally, while it concluded that it could find no 
undue competitive advantage inherent in Greyhound owning th 
ATI operation, the Commission indicated that it would not 

| 


leave the matter there but would take further steps to insure 


that the airport operation would not be used in a way to 
inflict a disadvantage on the competitors of Washington 


Sightseeing Tours. The Commission indicated that it would 
monitor the situation on a continuing basis and that /it 


would reserve the right to attach a condition to Greyhound 's 


| 
certificate of public convenience and necessity to limit its 


practices on behalf of Washington Sightseeing if it turns 


out that Greyhound can and does use the airport transport 


operation in a manner detrimental to a healthy sightseeing 


industry. (Order 951, pp. 7-8) Petitioners Gray Line 
| 
and White House say that these Commission assurances |are 


| 
meaningless. However, it will not be difficult to monitor 


the airport transport operation to assure that it will not 


be used to provide an unfair advantage to the sightseeing 


subsidiary of Greyhound in the ways suggested by protestants. 
As to whether Greyhound can secure an advantage) for 


its sightseeing subsidiary through the leverage that it may 


have by influencing passengers in the hotels they might 
patronize, again the Commission concluded that it has not 
been deomonstrated that such a practice would develop, but 
imposed a condition on Greyhound to report to the Commission 
any changes in the relationships between hotels and motels 
and Washington Sightseeing, so that the Commission could 
determine if those changed relationships were brought about 
through use of leverage by Airport Transport. The Commission 
does not doubt that it can enforce that condition and fully 
intends to do so. 

Petitioners cite and discuss several cases which they 
argue stand for the proposition that where consolidations 
of companies will result in monopoly or a situation in 
which free competition will suffer, those consolidations 
are contrary to the public interest. Of course, that is 
true. The Commission does not believe otherwise. And if 
there had been in this case any convincing basis presented 
to substantiate the claims of monopoly made by protestants 


another result might have been reached. But the record does 


not support protestants monopoly contentions, hence the 


cases they cite have no application here. 


It 
THE COMMISSION DID NOT ERR IN NOT ADMITTING 
EVIDENCE OF THE CIRCUMSTANCES SURROUNDING 


THE ACQUISITION OF WASHINGTON SIGHTSEEING 
TOURS BY THE GREYHOUND CORPORATION 


TOURS BY THE GREYHOUND LURES 
At the hearing held by the Commission, petitioners 
sought to introduce evidence that in its acquisition of 
Washington Sightseeing, Greyhound deliberately took steps 
to avoid the necessity for submitting an application for 
approval of the acquisition of that carrier to either the 
Interstate Commerce Commission or the Washington Metropoli- 


tan Area Transit Commssion. The relevance of that evidence, 


said the protestants, was that it would show that because 


Greyhound avoided the need to have that earlier acquisition 


approved by either Commission, Greyhound did not come | before 
the Commission in good faith in its application to acquire 
the stock of ATI. At the hearing, the Commission Chairman 
ruled that the evidence was irrelevant and disallowed its 

1S/ 
admission. 

| 
In its order No. 951, at page 8, the Commission affirmed 

the Chairman's ruling saying "We do not believe that the 


15/mne entire colloquy and the offer of proof are set 
out in pages 773 to 803 of the transcript. 


alleged action complained of, even if proved, is necessarily 
evidence of bad faith as counsel contended, nor do we believe 
that this proceeding provides the appropriate context in which 
to raise the issue." The activity which the protestants 
complained of as being evidence of bad faith on Greyhound's 
part occurred three years before the hearing on the appli- 
cation by Greyhound for acquisition of ATI. Yet, at no 

time during that period did protestants come to the 

Commission to complain about the actions that they now 

claim constitute bad faith. 

The Compact in Article XII, Section 13, and Commission 
regulations, provide a channel through which this matter 
could have been brought to the attention of the Commission 
at any time prior to the hearing on the application for 
acquisition of ATI and for that matter at any time sub- 
sequent thereto. Had the protestants truly believed that 
the circumstances surrounding the acquisition of Washington 


Sightseeing Tours by Greyhound had constituted a bad faith 


circumvention of the Compact, they could have brought a 


complaint under Section 13. However, the protestants sought 
to use the occasion of Greyhound's application to acquire 


ATI to bring the charges and the Commission concluded that 


this was not the proper proceeding in which to go into the 
allegations of "bad faith." 
Moreover, what the protestants sought to prove aia not 
on its face represent to the Commission a bad faith matter 
as the protestants contended. It is quite possible that 
legitimate steps can be taken to avoid the effect of a 


statute and to do so is not necessarily meretricious | 


| 
Thus, the Commission properly excluded the evidence in this 


proceeding. | 


IIL 
MISCELLANEOUS 
In their briefs, protestants have made several charges 
which they allege bear on the merits of this case. None 
of them are substantial, but they each raise a serious 
enough question to require some answer. 
(lL) D. Cc. Transit/WVM argue that Greyhound sought to 


avoid the need to make a showing of public convenience and 


necessity, by purchasing ATI instead of applying fora new 


certificate of public convenience and necessity. 


Mr. Maino who testified for Greyhound indicated! many 


reasons why Greyhound had proceeded to acquire ATI after 


Greyhound had received the contract from FAA to sexvice the 


two Washington Airports. First, he said FAA was concerned 
by the effect ‘the contract award to Greyhound might have 
on the existing contractor (ATI) and its employees. 
Second, Greyhound preferred to buy ATI as it was a going 
concern with a substantial number of trained employees. 
Furthermore, Mr. Maino indicated that Greyhound was 
assured that it would face Litigation if it attempted to 
secure a new certificate while the certificate of ATI was 
still outstanding. (Tr. 21-23) Thus, there were substantial 
and sound considerations for the Greyhound acquisition of 
ATI, considerations quite different in character from the 
reasons attributed to Greyhound in the D.C. Transit/WVM 
brief. 

Furthermore, Mr. DeStefano, the witness for WVM, 
indicated that D. C. Transit and WVM had submitted a joint 
bid to FAA for the contract that was ultimately awarded to 
Greyhound. In the course of his testimony, he also 
indicated that he had done all the work on the application 


and he had himself considered the possibility of acquiring 


ATI if the award had been made to D. C. mransit/WWMoe” 


Thus, WVM's own witness admits to recognizing the validity 


16/pr. 917-818. 


of precisely the same action which it now condemns in its 


brief as contrary to the public interest. 


(2) Petitioners Gray Line/White House attempt to 


assign some dark motive to the Commission in acting to deny 


their application for reconsideration on the same day it was 


17/ 


filed. D. C. Transit also complains that its applica- 


tion, which was filed at 4:00 p.m., could not have been 
| 


thoroughly considered. 


Under the Compact, Article XII, Section 16, the filing 


of an application for reconsideration acts as a stay on the 


Commission order until the Commission has acted on the 
| 
application. The Greyhound Corporation had been authorized 


in Order No. 951 to acquire and operate ATI as of gune 4, 
1969, on a permanent basis. Therefore, when applications 
for reconsideration were filed on July 7, since chose 

filings worked a stay of the June 4 order, the Commission 


was obliged to consider the application for reconsideration 


and act on it immediately, otherwise Greyhound would 
technically have no legal authority to operate the air 


| 
transport service which in turn posed the possibility, of 


an interruption in airport transport services. 
This problem of timing was brought to the attention of 


counsel for Gray Line/White House before the deadline 


| 
17/cray Line/White House Brief, pp. 22-23. 


= Ay = 


for filing applications for reconsideration and it was 


suggested to him that if he intended to file an application 


he might choose, as jit was his option to do under Section 16, 
to consent to Order 951 not being stayed pending Commission 
consideration of his application. These suggestions were 
made specifically in order to allow the Commission more 
time in which to review the application. Counsel for Gray 
Line /white House indicated that he would not want to consent 
to the non-stay of Order No. 951 pending Commission con- 
sideration of his application, as he felt that he would be 
giving up a substantive right. He therefore was fully 
aware of why the Commission acted the same day he filed his 
application and there js no need for him to speculate to 
the court that there were some undisclosed circumstances 
motivating the Commission. 

Counsel for D. C. Transit is also aware that many 
applications for reconsideration of its fare increases 
have been considered and acted upon by the Commission in 
no more time than was taken on its application in this 
case. One doubts if D.- C. Transit would argue that those 
denials have been capricious. 

Both counsel for D. C. Transit/WVM and Gray Line/White 


House emphasize the length of the applications for 


280 — 


reconsideration they filed on July 7 and wondered how | 
reasonable consideration could have been given to them 

in the time the Commission had available to act. As the 
Commission noted in its Opinion in Support of Order No. 961 
and 962, at page 2, "The grounds urged by The Gray Line are 
generally the same grounds that were argued in their brief 
in opposition to the acquisition, which we considered before 


issuing Order No. 951." There was, therefore, very little 


in the Gray Line/White House application that had not jbeen 


already thoroughly considered by the Commission and review 
of that material was therefore not time consuming. 

The one new matter that Gray Line/White House raised 
was that the creation of a new company known as Suburban 
Rail Connections, Inc., a totally owned subsidiary of [ITT 

| 
" Consumer Corporation, which had also owned ATI, may have 
. had something to do with the transaction involving ne sale 


18/ 


of the stock of ATI to Greyhound. Gray Line/White House 
requested a new hearing to explore the subject of those 
allegations. The Commission rejected that request Sosaneisne 
because it was frivolous. Even counsel for Gray Pane ae 


18/¢ray Line/white House Application for Reconsideration, 
p.4. 


House must agree with that Commission conclusion because 
he does not even mention that issue in his brief to this 
court. Yet,'it is that type of unsubstantial matter that 
he now argues the Commission did not consider long enough. 
The D. C. Transit/WVM application for reconsideration 
likewise contained little that had not already been considered. 
They did make one new argument to the effect that the Compact 
at Article XII, Section 12(a) does not appear to contemplate 
on= carrier owning or controlling more than one other 
carrier operating in the Metropolitan District. They gave 
no rationale in support of that conclusion and since the 
Commission could not agree with the conclusion on its own 
reading of that statute, the contention was rejected 
It appears to have been a contention that on reflection 
they, like the Commission, have concluded is without 
substance since they are not arguing it in this appeal. 
The second aspect of Commission action that constitutes 
the basis for the charge that the Commission acted capri- 
ciously on the applications for reconsideration is the 


fact that the Commission's opinion in support of its denial 


19/o pinion in Support of Order No. 961 and No. 962, p.3. 


of those applications was not issued until September 11, 
1969. Protestants imply that the Commission may not have 
issued that opinion if protestants had not come to the 
court. "It is significant," they say, "that the reasons 


for the denial were not set forth until this litigation 


20 i i 
was instituted in this Come The fact is that the 


Commission, in Order No. 961 stated that it would naate 
detailed reasons for denying the applications after it had 
an opportunity to commit them to writing. To impugn the 
integrity of the Commissioners by implying that what they 
really meant was that they would issue an opinion only 

| 
after one of the parties went to court is, to say the least, 
inappropriate. The facts further are that during the. 
summer, staff members and Commissioners normally take some 
vacation and during last summer the work of the Commission 
" was particularly heavy due to the pendency of a D. C. Transit 
rate case, a matter which involves a great deal of staff 


and Commissioner time. These were the circumstances that 


caused the opinion to be issued in September. 


20/eray Line/White House Brief, p. 23. 


(3) OD. Cc. pransit/WVM brief takes the position that 
because the Commission failed to deny expressly the WVM 
application ‘for reconsideration as it denied D. C.- Transit's 
and that of Gray Line/White House, the application of 
WVM is still pending and the case is still open at the 
Commission. We do not agree. The WVM application was a 
joint application with D. C. Transit. The denial of one 
was necessarily a denial of the other. Furthermore, 
Commission Regulation 28-03 provides that the Commission, 
within 30 days after filing of an application for recon- 
sideration, shall either grant or deny it, but it further 
provides that failure by the Commission to act within such 
period shall be deemed a denial of the application. Thus, 
an application is automatically denied at the end of 30 


days. 


Whether the WVM application was denied with the denial 


of its joint applicant, D. C. Transit, or by operation of 


the regulations, in no event is the application still alive. 


CONCLUSION 


The court should affirm the approval by the Commission 


of the acquisition of ATI by Greyhound Corporation. 


Respectfully submitted, 

| 
DOUGLAS N. SCHNEIDER, JR. 
General Counsel 
Washington Metropolitan 
Area Transit Commission 


1625 I Street, N. W. | 
Washington, D. C. 20006 


Dated: February 9, 1970 


